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Unit Titles Act – Supplementary Issues

Insurance

Section 135 of The Unit Titles Act 2010 demands that Bodies Corporate “must
insure and keep insured all buildings and other improvements on the base land to their full
insurable value”, ie replacement value. The number of Insurance Companies
prepared to insure for replacement appears to have diminished, and those that
do, do so at greatly inflated rates. To meet this substantial increase Body
Corporates must increase Body Corporate Fees to an extent that causes residents
financial difficulty.
In addition, potential buyers of Apartments who need a mortgage from a Bank are
refused if Bodies Corporate cannot provide evidence that they have replacement
insurance.
It seems a nonsense, therefore, for legislation to demand Bodies Corporate to
insure for replacement when either there is no willing Insurer, or the cost is so
prohibitive that in due course it will force Apartment dwellers to sell – if they can!
Furthermore, if buildings are demolished as a result of fire or earthquake, the
chances that Body Corporates would want to replace the building to its original
state are highly unlikely. Some buildings, in fact, are such that replacement to
their original state would be unrealistic or complete folly.
Section 137 of the Act, Further provisions relating to insurance, states in Clause
(2)(b) that
(b) indemnity cover is permitted if full replacement cover is not available in
the market.
It is difficult to understand why indemnity cover should be permitted
only if full replacement cover is not available in the market; and what
market - local, regional, national or international?
In summary, all that needs to be said is that Bodies Corporate “must insure and keep
insured adequately all buildings and other improvements on the base land” thus giving
flexibility and responsibility for insuring according to circumstances and the
environment in which buildings stand.

Chairperson

Section 10 of the Unit Titles Act 2010 causes a number of problems.
The appropriate section of the Regulations is shown below.

10 Election of chairperson
(1) A body corporate must elect a chairperson by ordinary resolution at every annual general meeting of
the body corporate.
(2) A candidate for election as chairperson must—
(a) be nominated by another unit owner in the unit title development; and
(b) consent to the nomination.
(3) If a candidate for election as chairperson is not a natural person, the candidate must nominate a
director to act as chairperson on the candidate's behalf.
(4) The chairperson must be—
(a) the owner of a principal unit in the unit title development; or
(b) a director who has been nominated under subclause (3).
(5) As soon as practicable after the annual general meeting at which he or she is elected, the
chairperson must notify every unit owner in the unit title development, by each owner's preferred
method of contact, of his or her election to that office.
(6) Unless a chairperson sooner resigns or is removed from office by ordinary resolution of the body
corporate, he or she holds office from the close of the general meeting at which he or she is elected
until the close of the next annual general meeting.
(7) Subject to regulation 12(7), a chairperson is eligible for re-election.

Section 3 of the Regulations deals with interpretation of terms.
Regulation, Section 3

Interpretation

(1) In these regulations, unless the context otherwise requires,—
Act means the Unit Titles Act 2010
committee chairperson means a chairperson of a body corporate committee
committee member means a member of a body corporate committee
corporation means an incorporated body of persons
director,—
(a) in relation to a company, means any person occupying the position of director of the
company, by whatever name called; or
(b) in relation to a corporation other than a company or a corporation sole, includes a
person occupying a position (however described) in the body corporate that is
comparable with that of a director of a company; or
(c) in relation to a corporation sole, means the holder of the office constituted as the
corporation sole.
(2) For the purposes of these regulations, a subsidiary body corporate is to be treated as the unit owner
of the principal unit that was subdivided to create the subsidiary unit title development.
(3) Terms defined in the Act have the same meaning in these regulations as they have in the Act, unless
the context otherwise requires.

Firstly, it would be helpful to have an interpretation for “not a natural person”. See Clause 3,
Section 10.
Secondly, what are the reasons why eligibility for chairmanship apparently has been restricted
to only two categories? (See clause 4 above which appears to exclude trustees and
representatives). If trustees and representatives and others are able to be members of the Body
Corporate, and vote, why are they not good enough to be a Chairman if members of the Body
Corporate so wish. The category of the person is immaterial. It is the willingness of the person
to act, and their ability and acceptability that is important.
Thirdly, as the Act and Regulations have been drafted it is obvious that the writers are
apparently ignorant of the proper role of a Chairman. Nobody in their right mind would offer
to stand for the position of Chairman in view of the intimidating list of duties specified in
Regulation Section 11 set out below.
Regulation Section 11

Duties of chairperson

(1) Subject to subclauses (2) and (3), a chairperson has the following duties:
(a) to maintain the register of unit owners; and
(b) to prepare the agenda for each general meeting; and
(c) to chair each general meeting (unless it is agreed at the start of a general meeting that
another person will chair that meeting); and
(d) to prepare minutes of each general meeting; and
(e) to record resolutions voted on and whether they were passed; and
(f) to keep financial accounts and records; and
(g) to submit, on behalf of the body corporate, the body corporate's financial statements
to an independent auditor under section 132(2)(a) of the Act; and
(h) to receive reports from the body corporate committee and distribute them to unit
owners; and
(i) to sign documents on behalf of the body corporate; and
(j) to prepare and issue notices of resolutions to be passed without a general meeting;
and
(k) to notify unit owners of the result of any vote on a resolution to be passed without a
general meeting; and
(l) to notify the body corporate committee of any delegation of a duty or power by the
body corporate to the body corporate committee under section 108 of the Act; and
(m) any other duties relating to the administration of the body corporate that the body
corporate has decided by ordinary resolution to confer on the chairperson.
(2) A chairperson has all of the duties specified in subclause (1)(a) to (m) except to the extent that
the body corporate has delegated any of the duties to the body corporate committee under
section 108(1) of the Act.
(3) The duties specified in subclause (1) are in addition to those conferred elsewhere by these
regulations or by the Act.

None of the duties listed relate to the role of a Chairman, but are management and operational
matters which should be ascribed to the Body Corporate Manager. I note that the review is of
the same mind. If, as the review states, the duties of Body Corporate Manager are the same as
presently listed for the Chairman, I assume that the intention is to replace the present list of
duties for the Chairman with those that relate to Governance such as –

The Chairman shallensure that the operation of the Body Corporate is in accordance with the
Legislation;
preside at the Annual General Meeting and at meetings of the Committee;
ensure that decisions taken at the Annual General Meeting and by the
Committee are implemented;
ensure that the Rules of the Body Corporate are observed;
ensure that the duties of the Body Corporate Manager are being efficiently
undertaken; etc

I hope that these important matters are not overlooked and be remedied.
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