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I have attached my response to disappointingly limited UTA Review.
I also attach my earlier succinct submission on a broader range of issues most of which are not
addressed in the Review. I request that you place this before the Minister for consideration. If
you do not send it on to the Minister please advise so that I can make use of other avenues to
ensure that these issues are fully considered.
Seismic Strengthening
Please ask the Minister to consider inserting a new section in the UTA, authorising body
corporates to levy only the owners of units which benefit from a major repair work such as
earthquake strengthening work in proportion to the benefit their unit receives. Any such
decision would be reviewable by the Tenancy Tribunal or the courts under the minority relief
provision in subpart 3 of part 5 of the Act.
The Government is committed to increasing the housing stock, including by increasing the
density of housing, and to seismically strengthening multi dwelling buildings many of which are
body corporate developments. Seismic strengthening body corporate developments is difficult
for a body corporate and very difficult for a body corporate development that consists of some
buildings that are earthquake prone and others which are not.
Body corporates have no power to levy owners for repair work in advance of the work being
carried out, except in proportion to each owner’s utility interest.
Where a major work such as earthquake strengthening benefits some units more than others,
the Act does empower the body corporate to recover the cost of those repairs, from the owners
of the units who benefit, in proportion to the benefit their unit receives. But these costs can
only be recovered after the work has been completed and paid for. The body corporate has no
power to establish a funding programme that levies owners in proportion to their unit’s benefit
in advance of the work being completed.
The cost of seismic strengthening projects cannot be met within the annual budgets of the body
corporate. They usually cost many times (30, 50 or 100 times) the body corporate’s annual
budget for repairs and maintenance and are many times any financial reserves the body
corporate might have.
In respect of major weathertightness repair works, body corporates have got round this flaw in
the Act by relying on the scheme of arrangement provisions in the current and preceding Acts
(s.74 UTA 2010). A court approved scheme of arrangement allows the body corporate to
determine how the cost of the work will be allocated among unit owners before the work starts.
Obtaining court approval is, however, expensive and time consuming, and the outcome is
uncertain. The scheme of arrangement procedure will not be available to these body corporates
because it only applies in situations where a building is “damaged or destroyed” (s74 UTA 2010).
Buildings with weathertightness issues were “damaged” due to water ingress which damaged

building structures. Although earthquake prone buildings are expected to be damaged by a
moderate earthquake they have not been damaged yet, so, in the absence of judicial creativity,
there are no grounds under s74 for a scheme of arrangement.
Powers currently available
The only way body corporates can fund and carry out such work under the current Act is to levy
all owners in proportion to their utility interests, regardless of the extent to which individual
units will benefit from the work. Once the work has been completed the body corporate can
recover the cost of that work from owners in proportion to the extent to which their unit has
benefited more than other units. This is not a feasible means of funding high cost earthquake
strengthening because:
•             It requires the owners whose units received little or no benefit from the work to
effectively lend the body corporate the amount they are levied in Year 1 for at least four years,
perhaps longer. Some of these owners may have to borrow the money to pay the levy.
·
Owners whose units benefit will have to make a second contribution to the body
corporate – the amount the body corporate seeks to levy against them – a sum which
may be greater than the original levy.
•             There is no guarantee that the body corporate will three or four years after the original
levy seek to recover from benefitting owners the additional benefit that has accrued to their
units. It may be that the benefitting owners are the majority and conveniently forgetful.
The only alternative
The alternative is that the owners in a body corporate come to a unanimous agreement about
how the costs will shared amongst them. A unanimous agreement is likely to be very difficult to
achieve for a body corporate with more than 10 members. There is always likely to be one or
more owners who refuse to agree.
Proposed Solutions
There are two possible options:
1.            Amend s74 to include a reference to earthquake strengthening. This would enable body
corporates to apply for a scheme of arrangement for earthquake strengthening.
2.            A new section authorising body corporates to levy only the owners of units which
benefit from the work in proportion to the benefit their unit receives. The body corporate’s
decision would have to include a decision on the proportion of the cost to be allocated to each
of the units benefitting. The body corporate’s decision would be reviewable by the Tenancy
Tribunal or the courts under the minority relief provision in subpart 3 of part 5 of the Act.
We consider that Option 2 is the better option because:
•             It will empower the owners as members of the body corporate to deal with large repair
or strengthening works quickly and efficiently.
•             Minority interests will be protected by the minority relief provisions of the Act.
•             It will be quicker and cheaper because it will not necessarily involve a court hearing.
Such a hearing will only be required if an owner objects to the body corporate’s decision. This

will incentivise to the body corporate to consult fully with owners and to reach a consensus
before a resolution is passed. By contrast, an S74 scheme of arrangement must be approved by
the High Court. We are told that this costs between $50,000 and $70,000 plus GST, provided
that there is no serious opposition.
It is therefore recommended that a provision similar to Option 2 be included in any amendment
to Unit Titles Act.
Body corporates are very keen to complete seismic strengthening work as soon as possible.
They face a number of hurdles. For developments made up of buildings which need
strengthening and other buildings which don’t, there is the additional hurdle of trying to achieve
the unanimous agreement which may delay or even prevent necessary strengthening. Failure to
take action in respect of these relatively small but extremely important proposed changes might
reflect very badly on the Ministry and the Minister if, in the next earthquake, the collapse of a
body corporate building is the equivalent of Christchurch’s CTV disaster.
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Making a submission
To make a submission, please fill out the submission form below, and send to
UTAreview2016@mbie.govt.nz. Both Word documents and PDFs will be accepted.
Alternately, you can download the submission form and post it to:
Unit Titles Act Review
Construction and Housing Markets, BRM
Ministry of Business, Innovation & Employment
PO Box 1473
Wellington 6140
New Zealand
Consultation on the Unit Titles Act finishes on Friday 3 March 2017 at 5pm. Thank you for your
submission.

Submission on the Unit Title Act 2010
It is generally acknowledged that part of the solution to the current housing issues is
intensification and in particular apartment living. While there is demand for
apartment living the weaknesses of the current framework for governing the ongoing
management of body corporates discourages continuing ownership of apartments by
owner occupiers.
The Unit Titles Act 2010 appears to pay great attention in both the original legislation
and subsequent amendments to the development and expansion of a unit
development. Much less effort has gone into the design of a coherent user friendly
legal framework for the unit owners who will for 50 or more years be jointly
responsible for the buildings and other improvement the developers erected in two or
three years.
An Overarching issue – Restructuring the UTA
The Unit Title Act 2010 (UTA) could be improved by grouping together the provisions
which unit owners need to access regularly in their capacity as owners and as
committee members.
Much of the UTA relates to the legalities of establishing, varying and cancelling unit
plans. These provisions are important but are used infrequently and mainly by
developers who are inevitably assisted by lawyers in dealing with the complexities.
By contrast unit owners and committee members particularly in larger complexes
need to access to a framework of clear rules, which the UTA purports to be, much
more frequently. Owners and body corporate committee cannot afford to seek the
advice of a lawyer every time they are confronted by gaps and ambiguities in the
UTA. (In our experience even legal advice is of limited benefit because of the lack of
case law, which is due to unit owners not wishing to fund the clarification of
ambiguous or vague provisions for the benefit of every other unit owner in the
country.)
A good start would be to reorganise the UTA to bring together in one Part all of the
provisions that relate to the day to day administration of a body corporate. These are
currently hard to find because they are spread through the UTA and there is little
cross referencing. This Part of the UTA should be at the front of the UTA. The
current organisation of the UTA seems very traditional and consistent with a view
that the legislation should be chronological in the sense that it follows the life cycle of
a unit plan and body corporate. It also seems to accept that the resulting complexity
will be mitigated and resolved by the intervention of lawyers, which as indicated, unit
owners cannot afford.
Sections that could be included in a “Body Corporate Operating Regime” Part
include:

•
•

•
•
•

Sections 38-42 (ownership and utility interests)
Sections 76-138 (body corporate membership and structure, rights and
responsibilities, powers and duties of body corporate, meetings and voting,
operational rules, body corporate committee, Long term maintenace plan and
fund, other funds, contributions, spending, borrowing, investing and
distributing money, financial statements and auditing, insurance, repairs and
maintenance
Section 144-157 (disclosure)
Sections 171-176(Disputes)
Sections 210 – 216(Minority and majority relief)

The case for a separate Part at the beginning of the UTA is strengthened by the fact
that the UTA now codefies virtually all Body Corporate procedures and practices
whereas under its predecessor many of the procedures and practices could be
tailored in the body corporate rules to meet the needs of individual body corporates.
Specific Issues
There are also specific issues:
Weathertightness and Seismic strengthening
The UTA is not well designed for major issues such as weathertightness and seismic
strengthening. It is particularly poorly designed for complexes that are made up of a
number of buildings that are constructed of different materials and with quite distinct
designs, where only some buildings may have weathertightness or seismic
strengthening issues. The attached paper was submitted to the Department of
Building during an earlier review 3 or 4 years ago but does not appear to have been
acted upon. Please treat the attached paper as part of this submission.
Section 101(1) Special Resolutions
This subsection appears to create an anomalous situation where if a body corporate
does not delegate a power only an ordinary resolution needs to be passed by the
body corporate but if the power is partially delegated a special resolution is required
for the body corporate to exercise the reserved part of the power. In a larger body
corporate it is entirely appropriate to delegate a power up to a specified spending
limit, leaving the body corporate decides on matters beyond that spending limit by
ordinary resolution. What is the logic for making a special resolution mandatory for
the reserved part of a power that is otherwise delegated when if there had been no
delegation only an ordinary resolution is required.
Sections 102 & 103 Proxies and postal votes.
In practice there is some confusion about proxies and postal votes. Faced with forms
for both the appointment of a proxy and postal voting some unit owners appoint a
proxy and submit a postal vote. To avoid doubt in situations which arise as a result
of limited awareness on the part of owners it would be useful to specify which of a
vote by a proxy and a postal vote takes precedence as the owners single vote .

Section 105 Operational Rules.
Because it only refers to principal units this section could be interpreted as meaning
that the operational rules only apply to principal units when they should also apply to
auxiliary units. Clarification that the rules apply to auxiliary units is necessary.
Section 109(2) Sub-delegation.
Subsection 2 is so restrictive that it is impracticable and is usually honoured in the
breach. It is quite impractical to have the committee approve every payment that
even a moderate sized body corporate has to make. In practice body corporate
committees need to be able to delegate some tasks to the professional manager
they employ to carry out administration and building maintenance and repairs or to
individual committee members.
Sections 112-4 Body Corporate Committee.
The legal status of a committee members is anomalous. In a medium to large body
corporate they have a considerable workload and significant responsibilities. From a
legal perspective a body corporate committee member sits somewhere between a
committee member of an incorporated society and a director of a small public
company. They are formally recognised in the legislation. But there is no clear
statement as to how they are to conduct themselves, their legal responsibilities and
the limits of any liability they may have. For example the initial interpretations of the
new Health and Safety legislation suggest that committee members will be liable as
if they were directors. Their status becomes even more uncertain if they receive
payments for their efforts which is known to occur in some large body corporates,
those that involve a mix of residential and commercial units and those involved in
major seismic strengthening or weathertightness projects. A more defined role
description and perhaps a code of conduct would also go some way to meeting the
frequently voiced criticisms of committee members acting in their own interests
rather than those of the body corporate as a whole. For examples of these
complanits see http://www.betterbodycorporates.nz/
Section 116 et al Long Term Maintenance.
For the benefit of non-expert unit owners, particularly those who become committee
members, there needs to be a definition of maintenance which distinguishes it from
repairs and betterment or improvements. Logically maintenance should include
actions repeated at intervals specified by manufacturers or trades people to protect
the structure, equipment and surfaces. This would contrast with repairs, which could
be defined as actions that have to be taken to deal with unexpected deterioration or
failure of structure, equipment and surfaces. Both of these need to be distinguished
from actions taken improve structures, equipment and surfaces. In the absence of
definitions there is a risk that repairs or improvements that might only benefit some
units in a complex will find their way into the long term maintenance plan and be
funded by general levy of all unit owners.

Section 116 Long Term Maintenance Plan.
This section does not protect owners from frequent changes to the Plan or the failure
to carry out the Plan. A person buying a unit often believes that the plan is fixed for
specified term and will be carried out strictly according to the plan. The section
needs to be expanded to make it clear that the plan can be reviewed within the 10
year period and a process for doing that which appropriately balances certainty and
flexibility.
Section 121 Levies.
As indicated in the accompanying paper this section only allows any levy to be a levy
of all owners in proportion to their utility or ownership interests (which are nearly
always the same). It does not allow for differential levying where some units are
going to benefit more than others from repairs or improvements. The section as
currently worded is based on the assumption that all unit title developments are in a
single building under a single roof and that all owners equally use all the amenities.
That is not true of all unit title developments. Under the old Act this difficulty may
have been partially overcome by the customised rules but that is not possible under
the codified provisions in the UTA.
Section 126 Recovery for repairs and other work.
This section is impracticable for major weathertightness and seismic repairs. See
the accompanying paper.
Regulations 5 & 6 AGMs.
One of the voiced complaints of owners is that body corporate administration is not
transparent and it is difficult for them to be involved because they do not have
access to information. The current regulations give owners little opportunity to fully
inform themselves about the affairs of the body corporate in time to take active steps
like proposing a resolution at the AGM. By the time they receive the documents it is
too late to propose a resolution. It would be useful if some important documents
were published with the notice of meeting issued under regulation 5 so that owners
had the opportunity to seek clarification and if necessary propose a resolution. Some
of the documents that should be considered are the financial statements, the budget
for the new year, the committee’s reports to the body corporate, the Long Term
Management Plan and proposals for its implementation in the new year.
Regulation 11 Duties of Chairperson.
This regulation imposes an unrealistic range of duties on the chairperson. There are
duties which could realistically be part of the chairpersons duties - those in
subclause 1 (b),(c),(e),(i),(j),(k),(l). The other duties should be for the body corporate
to manage and if thought appropriate to delegate to the committee or a professional
manager. In reality for larger body corporates most of the duties in subclause 11(1)
are usually performed for the body corporate by a professional manager because
they are secretarial or would impose an unreasonable work load on the chairperson.

To make this regulation realistic the chairperson should be responsible for ensuring
that they happen rather having a duty to actually perform them.

