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Dear N

Thank you for your email on 2 March 2022 requesting the following information under the
Official Information Act 1982 (the Act):

1. All briefings and background papers related to rental controls or other market
intervention to reduce rental costs, prepared between November 2020 and now.

2. All briefings and background papers related to reform of the accommodation
supplement or the income related rent subsidy, prepared between November 2020

and now.

Regarding part 1 of your request, you clarified on 9 March 2022 that you were just interested
in papers on rent controls or regulations, rather than papers on Te Tuapapa Kura Kainga —
Ministry of Housing and Urban Development’s (the Ministry) broader work programme to
increase supply and, therefore, affordability.

We have identified 14 documents in scope of part 1. Of these, five documents are withheld in
full, including four titles; seven documents are refused; and two documents are released to
you with some information withheld under the following sections of the Act:

9(2)(a) to protect information which is subject to an obligation of confidence or which any
person has been or could be compelled to provide under the authority of any
enactment, where the making available of the information would be likely to
prejudice the supply of similar information, or information fromthe same source,

9(2)(f)(iv) to maintain the constitutional conventions for the time being which protect the
confidentiality of advice tendered by Ministers of the Crown and officials and it is
in the public interest that such information should continue to be supplied

9(2)(g)(i) maintain the effective conduct of public affairs through the free and frank
expression of opinions by or between or to Ministers of the Crown or members of
an organisation or officers and employees of any public service agency or
organisation in the course of their duty

9(2)(h) maintain legal professional privilege

18(d) that the information requested is or will soon be publicly available.

The above information is summarised in the attached document schedule.

New Zealand Government



In terms of section 9(1) of the Act, | am satisfied that, in the circumstances, the decision to
withhold information under section 9 of the Act is not outweighed by other considerations that
render it desirable to make the information available in the public interest.

The second part of your request for papers related to reform of the Income Related Rent
Subsidy (IRRS) is refused under section 18(e) of the Act, that the documents requested do
not exist. As you know, the part of your request that relates to Accommodation Supplement
was transferred to Ministry of Social Development to respond.

You have the right to seek an investigation and review of my response by the Ombudsman,
in accordance with section 28(3) of the Act. The relevant details can be found on the
Ombudsman’s website www.ombudsman.parliament.nz.

As part of our ongoing commitment to openness and transparency, the Ministry proactively
releases information and documents that may be of interest to the public. As such, this
response, with your personal details removed, may be published on our website.

Yours sincerely

C- D Lo oolbdBr

Claire Leadbetter
Manager, Policy and Legislation Design



Document schedule

Date Tracking number | Title Section of the Act applied
04/12/20 | BRF20/21120809 | Improving housing supply | 18(d)
and affordability: Initial hud.govt.nz/assets/News-and-
high level advice (Annex | Resources/Proactive-
A page 9) Releases/BRF20-
21120809.pdf
22/12/20 | AMI20/21120425 | Potential impacts on 18(d)
existing landlords and hud.govt.nz/assets/News-and-
tenants of proposed Resources/Proactive-
changes to the treatment | Releases/1-AMI2021120425-
of rental properties Potential-impacts-
REDACTED.pdf
21/01/21 | BRF20/21010833 | Options for rent
indexation and further
protection for tenants 18(d)
11/02/21 | AMI20/21020448 | Speaking points: options | [ud-dovt.nz/assets/News-and-
for protecting renters Resources/Proactive-
; Releases/DOIA2021070595-
from the impacts of po—
demand side measures response.pdt
26/02/21 | DPMC-2020/21- Findings from a literature
583 scan on rent regulation
18/02/21 | AMI20/21020459 | [Title withheld)] Withheld in full 9(2)(f)(iv)
06/09/21 | AMI21/22090623 | Supporting material for 9(2)(a)
Cabinet paper: Policy 9(2)(h)
decisions for amending
the Residential
Tenancies Act in
response to COVID-19
outbreaks
19/08/21 | BRF21/22081078 | Residential tenancies 9(2)(a)
under COVID-19 Alert 9(2)(9)(i)
Level 4 — initial advice 9(2)(h)
09/21 Cabinet paper Cabinet paper — Policy 18(d)
decisions for amending www.hud.govt.nz/assets/News-
the Residential and-Resources/Proactive-
Tenancies Act 1986 in Releases/02-REDACTED-Cab-
response to COVID-19 paper-policy-decisions-
outbreaks Residential-Tenancies-Act-
1986 -Proposed-
Amendments-in-Response-to-
COVID-19.pdf
15/02/22 | IREQ21/22021246 | A3 High level options to Withheld in full 9(2)(f)(iv)
address rent increases
19/03/21 HUD submission on 18(d)
petition of Kamal parliament.nz/en/pb/sc/
Badawy: System to limit | submissions-and-advice/all?
overpriced rentals for custom=PET_93755
residential and
commercial properties
26/03/21 | BRF20/21030899 | [Title withheld] Withheld in full 9(2)(f)(iv)
30/06/21 | BRF20/21040936 | [Title withheld] Withheld in full 9(2)(f)(iv)
01/03/22 | BRF21/22021232 | [Title withheld] Withheld in full 9(2)(f)(iv)
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Supporting material for Cabinet paper: Policy decisions for amending the Residential
Tenancies Act in response to COVID-19 outbreaks

Date: Monday 6 September Security level: In Confidence
Priority: High Report number: AMI21/22090632
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Hon Poto Williams ) Note the contents of this brie a
Associate Minister of Housing | questions and answers, in prepafati
(Public Housing) Group meeting on Tuesday 7 Sep

Contact for discussion

0 15t contact

Name Position

Claire Leadbetter Manager, Tenures and Housing v
Quality

Katherine Slaney Principal Advisor, Tenures fan 8306912 s 9(2)(a)
Housing Quality

Courtney Carson Senior Advisor, Te -
Housing Quality

Other agencies consulted

The following agencies were cons he Cabinet p
Employment, Health, Justice, Soc evelopment a
Parliamentary Counsel Office, e ent of Prim

Minister’s office to c
Noted Co
See Mlnlster s @ @

O

O

O

O Needs cha

S St
O

O ed

. Ministries of Business, Innovation and
Peoples; the Treasury; Te Puni Kokiri;
and Cabinet and Kainga Ora.

Naow 7a- nt
New Zec¢ an 1d Government

[IN-CONFIDENCE]



»,

NEEY

. Te Taapapa Kura Kiinga
£ Ministry of Housing and Urban Development

Supporting material for Cabinet paper: Policy decisions for amending

the Residential Tenancies Act in response to COVID-19 outbreaks
For: Hon Poto Williams

Date: Monday 6 September Security level:  In Confidence
Priority: High Report number: “AMI2%/22090632
Purpose

1.

To provide material to support discussion on your Cabipetypaper, Policy deg sions for amending
the Residential Tenancies Act in response to COVUD-19,6utbreaks, atthe COVID-19 Ministerial
Group meeting on Tuesday 7 September 2021. Suggested talking ‘iy@d questions and
answers on the proposals are attached at Annexes Aand B.

v

Cabinet paper seeks agreement to RTA'COVID-19 améendments

2.

The Cabinet paper seeks agreementyto pNicy decisions for ‘urgent amendments to the
Residential Tenancies Act 1986 (RTA) to“enable the®Minister fo make a Ministerial order (a
'RTA COVID-19 order’) which restridt.tenancy terminations during future outbreaks of COVID-
19 during the critical ‘stay at home’ peniod. An RTA COVID=19 order would preserve existing
tenancies, allow tenants to revekestermination notichs (whether tenant or landlord initiated)
and continue fixed-term tenanciesf hat otherwise " would have expired.

The Cabinet paper also seeks,agreement tosRTA amendments to enable the Tenancy Tribunal
to conduct proceedings on the papers, foma pefied of twelve months after commencement, to
assist in addressingfthe backlog of applcations due to the current outbreak of COVID-19, as
the Tribunal cannot cu rently hold face,to'face hearings at Alert Levels 3 and 4.

Supporting information for Cabinet'meeting

Ministerial orders”afe more agile'thaniother forms of delegated legislation

4.

Ministe'ial orders are a formyof delegated legislation. This type of instrument can be activated
quiekly, and is therefore morerappropriate to respond to an emergency than other types of
delegated legislation, such as making an Order in Council or regulations. Orders made under
section 11 of the COVAR-19 Public Health Response Act 2020 are a similar type of instrument,
and can be made'by the either the Minister for COVID-19 Response or the Director General
of Health. However, akey difference is that whereas the detail of the COVID-19 Public Health
Response Orders “are not pre-drafted, under the RTA proposals, COVID-19 tenancy
termination,rentrictions will ‘sit’ in the RTA (i.e. in the primary legislation) but could be ‘switched
on’ iffap’RTACOVID-19 order is made by the Minister.

The Minsterwould only be able to make an order relating to a geographic area if satisfied that:

a. a COVID-19 Public Health Response Order is or will be made containing measures that
generally restrict people from moving house in that area; and

b. the orderis necessary or desirable to align with or support those stay-at-home measures.

This statutory test is appropriate because it allows the restrictions to align with a relevant
COVID-19 Public Health Response Order which restricts people from moving house to limit

In Confidence — AMI21/22090632 1



9.

10.

11

12

movement as much as possible (generally only under ‘Alert Level 4°).
s 9(2)(h)

Currently, landlords are still able to terminate tenancies or enforce terminations
under Alert Level 4 under the RTA (therefore compelling tenants to vacate and move).

Because the Ministerial orders will have wide reaching effects, we propose that the Minister
must consult with the Prime Minister and the Minister for COVID-19 Response before making
an order. The Ministerial orders will also be disallowable, meaning that they must be presented
to Parliament within 16 sitting days and Parliament may invalidate them.

This is a more agile and responsive approach than the model used for the temporary A
restrictions in 2020, where termination restrictions were in place for a fixed period of t @
months, and meant that the restrictions applied not just during %Level 4,

subsequently during Alert Levels 3, 2 and 1, across the country. lower le @
relatively strong restrictions were not necessary to achieve th limit VE

protect public health, and the termination restrictions had_uninten conseq es.
example, they caused huge disruption for the agricultural se& n farmers h able
to move in farm workers over Moving Day in June 2020, du currentyon-farm workers

refusing to move out (discussed below). &
Tenant and landlords are unclear about their rights anm sibilities in@Level 4
i

Over the past two weeks, tenant advocacy organisati d Tenan i have received
a number of enquiries from tenants and landlor are unclear ir tenancy rights
under Alert Level 4.

Citizens Advice Bureau has heard from tenants“and landlor o are seeking advice on
whether landlords can give notice to ter{ng‘ uring Alert Level 4, the validity of termination
h

notices served prior to Alert Level 4, and w! er evictions a mitted during Alert Level 4
for antisocial behaviour. This supports eed foréthe % )sed RTA COVID-19 order to
provide certainty for landlords tenants abo f and how tenancies may be
terminated during outbreaks of 9.

There have also been repo ants who wi to move houses in Alert Level 4 but
were unable to do so, and asked to rent (at the property they are currently

I
occupying and at the n ancy). For r o are struggling to meet rent payments,
there are some Minis ial Develo

eg;cbg

pport products available to assist. Tenancy
Services are also ing landlor, tenants to come to a fair agreement in these
ucing the r both tenancies so that the cost is spread across

situations and co
all parties. Q
Tenants PrM sociation& legislation relating to terminations should be flexible

Alert Leve ert Level 4, as this will provide a time buffer for tenants

and linke
to organi w tenaney.
Agenc @ s on the pr:kt restrict terminations

14.

15.

ies have been erally supportive of the proposals. The Ministry of Health is receiving
exemption requests fro eople whose tenancy agreements are due to expire under the
current COVID-19°R Health Response Orders. RTA COVID-19 Orders would therefore
give tenants ords greater certainty and reduce administration as well as wait times

for peop‘e applyi

Initia of Justice and Ministry of Health were concerned the conditions for issuing
an -19 Order were relatively broad, and that further specificity was needed on the
Ci nces where it is appropriate for the Minister to utilise such a wide-reaching power.
We €‘Made the proposed statutory clearer and more specified because of this feedback,
and also feedback from the Parliamentary Counsel Office.

Uni Kokiri support the proposals to restrict tenancy terminations during future outbreaks of
COVID-19, but would like rent increase freezes reinstated during Alert Level Four periods, as
they do not consider the one year limit to increasing rents a sufficient protection for tenants
during an already stressful period.

In Confidence — AMI21/22090632 2
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16.

17.

Regarding the proposal to not reinstate a rent increase freeze, the Ministry of Social
Development notes there are limited housing support products available, especially with the
temporary increases in rent arrears assistance as a response to COVID-19 ending in June this
year, so the amount of funding available is significantly less than what was provided last year
to clients.

The Ministry of Primary Industries (MPI) supports the proposals as they will mean a more
flexible regime for farmers, particularly if regions are moving between Alert Levels and
lockdowns over a period of time, as on-farm tenancies are linked with farm employment and
there is a lack of private rental accommodation in rural areas.

Key issues to note

Landlord and tenants will still be able to agree to end tenancies, even when te mination restrictions
are in place

18.

19.

20.

Protections against terminations help to ensure tenants can comply with restrictions under a
relevant COVID-19 Public Health Response Order. But We have not gone as%ar as
recommending that a tenant should be restricted from being ablete@terminate their tenancy, or
from agreeing with their landlord to end their tenancy, when an RTA COVID-19erder is in place.

There are a range of circumstances where a tenantrMmay ‘heed to move outgof their rental
property during Alert Level 4, which could include beCause they smeed toymove into more
suitable or affordable accommodation, or they are-eéssential workersiand fieed to be closer to
work (e.g. farm workers), or they would otherwise haveto pay two lots @f rent (due to tenancies
‘overlapping’).

When tenants are considering termination,and, moving, we censidegthat the relevant COVID-
19 Public Health Response Order would betthe appropriateswayyto restrict their movement to
achieve public health objectives. We note that the Minis ry o) Health processes exemption
requests from people whose tenangy agreements are expifingsand need to move. Travel must
be reasonably necessary and consistent with purposes of the Order and the COVID-19 Public
Health Response Act 2020.

Moving between areas in different Alert Levels will need'ta be guided by the COVID-19 Public Health
Response Orders

21.

The proposed legislative®amendments wil have implications for tenants wanting to move
between different areas,\where those d easware at different Alert Levels. For example, Alert
Level 3 rules generally allow people_to move houses, but not at Alert Level 4. Tenants and
landlords will ngedite be guided by theyrelevant COVID-19 Public Health Response Order
when making,degfisions about moéving and how to do so (e.g. adhering to social distancing
protocols).

Proposed termination notice periots are'different this time

22.

23.

24.

T balanee, the disruption ofythe termination restrictions on landlords and the uncertainty for
tenants who need tofind alternative accommodation after the restrictions are lifted, the Cabinet
paper proposes thatyuniyss otherwise agreed, most termination notices will take effect once
termination restrict onstare lifted, on the later of the date originally provided for in the notice; or
28 days after the restrictions end. This means that termination notices are not cancelled or
paused, but dhe nytice period effectively keeps running, but with a 28 day ‘top up’ once
restrictions a\e lifted, if below 28 days.

For tenancies,with shorter notice periods and different termination provisions (including service
tenangies)plandlords would need to re-serve termination notices once restrictions were lifted.

The ‘proposal means landlords will generally not have to ‘restart’ termination notices once
restrictons are ended (now generally 63 days or 90 days). But to ensure tenants are not ‘locked
in’ togtenancies once restrictions end (e.g. a tenant has arranged to go into another rental
property and does not want to pay for an additional 28 days’ rent), tenants will be able to end
their tenancy on the date originally provided for in the notice (if it falls on or after the restrictions
are lifted).

In Confidence — AMI21/22090632 3



Rural issues

25.

26.

If a future Alert Level 4 occurred during Moving Day’, or during a major horticultural harvest
time, termination restrictions would present significant disruption for farmers, including sheep
and beef farmers (who may experience staff turnover at any time during the year).

Aligning termination restrictions to Alert Level 4 areas will help. Termination notice periods for
service tenancies are only 14 days, so workers could be moved on relatively quickly once
terminations restrictions were lifted. We also note that when the COVID-19 provisions expire
farmers will have the ability to terminate service tenancies with less than 14 days’ notice unden
section 53(2)(b) of the RTA. This applies in circumstances where a worker/tenant’s contract for
services is terminated or the tenant is transferred to another district, and it is necessary fofithe
conduct of the landlord’s business to bring in a replacement employeesin less than 14, days
and no suitable alternative accommodation is available for the replacemen’ worker.

Tenancy Tribunal ability to hear applications on the papers

27.

28.

29.

The Tenancy Tribunal have requested the ability to cond)ct hearings on the papers in
appropriate cases to assist with managing large volumes of ‘eases that,accrue following
COVID-19 level 3 and 4 restrictions. The Residential Tendncies Act 1986 limitsithe Tribunal to
conducting hearings either in person (in court), or by telephene or other audio-visual link.

Because the Tribunal cannot conduct in personshea ings during levels 3 ‘andé4, it has been
conducting hearings by telephone where possible:®he*Fribunal is managing to hear around
half of the applications by telephone, with the baiance adjourned to befrescheduled to a court
hearing once there is a move to Alert Level 2¢whichsinevitably means ajlarge backlog of work
to schedule and hear. To provide context, duthg Alert Level 1 Tehancy Services would normally
have less than 40 applications to scheduléhwhereas there are‘eurrently 603 applications to be
scheduled (as of 3 September 2021).

The Tribunal had the ability underithe previous emergencyalegislation to conduct hearings on
the papers. That was an effectiveption for some cas's that were not disputed. The Tribunal’s
practice was to first contact the respondent to checkif they wanted to dispute the claim, or to
have the matter heard in a hgaring. If the application was not disputed, or the respondent did
not request a hearing, then it\would consider amonithe papers’ option.

No rent increase freeze this time

30.

Rent increase freezgs are not proposed thisitime, because since August last year, landlords
are only able to increase sent once every42 months. “Freezing’ rents every time areas go into
Alert Level 4 woulddbe short term and would only delay, rather than stop increases. For renters
who have l0st, jobs of cannot work due 10 Alert Level 4 or 3 restrictions and are struggling to
meet rent_payments, there are 'seme Ministry of Social Development support products
available fo assist.

Next steps

31.

Follwing Cabinet agreement, officials will issue drafting instructions for the Parliamentary
Counsel Office ongluesday 7 September. We understand the Leader of the House is
considering the pleferred legislative vehicle for these changes and whether they can be
accorded urgeney.

" Moving Day is at the end of May beginning of June, when many dairy farming families, sharemilkers, contract milkers
and employees move to new farms to commence new employment and milking contracts with their families, personal
possessions, livestock and farm machinery.

In Confidence — AMI21/22090632 4



32. Subject to that consideration and other legislative priorities, an indicative timeline is set out in
the table below:

Date Activity

7 Sept COVID Committee considers policy proposals

7 — 17 Sept PCO drafts RTA amendments

20 Sept RTA Amendment Bill goes straight to Cabinet for approval for introduction.

21 Sept Introduction of Bill to Parliament and Minister moves an urgency motion for RTA
Amendment Bill

22 Sept Subject to House according urgency, Bill passes through

23 - 24 Sept Earliest time period for drafting, issuing and gazet

termination restrictions (depending on Alert Levelsy@an
Cabinet approval)

Annexes K
Annex A: Suggested talking points for COVID-19 Minis eri@p meetin 0

Annex B: Questions and Answers on proposals
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Annex A: Suggested talking points for COVID-19 Ministerial Group meeting
Background

e For the first Alert Level 4 lockdown in March 2020, three sets of temporary changes were
made to the Residential Tenancies Act 1986 through the COVID-19 Response (Urgent
Management Measures) Legislation Act 2020:

o restricting tenancy terminations,
o imposing a freeze on rent increases, and
o empowering the Tenancy Tribunal to operate flexibly.

e Together, the provisions helped support the COVID-19 health ures by fagilitati
people to stay in their rental homes, sustaining tenancies to the test extent @ Dle,
and protecting tenants from becoming homeless during th - utbre

e Those RTA COVID provisions were time limited and have& ired.

tricti in the t of areturn to
Alert Level 4.
The current situation @ 0

. S92)h) v

¢ |amincreasingly hearing from tenancy @er groups that the lack of legal clarity under
Alert Levels is becoming problemati@ ts and la s
e For example, there is pressurg on vu ble tenants e to ‘push back’ on landlords
pursuing terminations. \\
| propose restricting tenancy terminati
e Accordingly, | am reco g urgent a@nts to the RTA that will enable the
Minister to make 'RT. orders’ t enancy terminations during current and

future outbreaks of C

e Cabinet previously agreed to reinstate temporary RTA {

9
9.

e This will help pravi arity and ceftainty, for the tenancy sector, and aligns with public

health objectiv p people ath during a COVID-19 outbreak.

e This is m@ile and iproach than the approach taken in 2020, where
terminatio& ions wer ace for fixed time periods of three to six months. This
meant restriction lied not just during Alert Level 4, but also at lower levels

relatively estrictions were not necessary to achieve the goal of protecting
h ’ ‘Tying’st% tions to Alert Level 4 enables a sufficiently targeted response
v ively p,%) ic health while minimising unintended consequences.

How will the r work?

TA COVID
e | propose th -19 tenancy termination restrictions will ‘sit’ in the RTA but only apply
from time & Ministerial order is made by the Minister responsible for the RTA.
r wi

Id only be able to make an order relating to a geographic area if satisfied

e TheMins
AN
OVID-19 Public Health Response Order is or will be made containing measures

hat generally restrict people from moving house in that area; and

the order is necessary or desirable to align with or support those stay-at-home
measures.

e Because the Ministerial orders will have wide reaching effects, | consider it appropriate that
the Minister consult with the Prime Minister and the Minister and the Minister for COVID-19
Response before making an order.

In Confidence — AMI21/22090632 6
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Termination restrictions would be guided by COVID-19 Public Health Response Orders and
would not be automatically tied to Alert Levels. However, in practice, termination restrictions
are likely to only apply during Alert Level 4 due to the proposed statutory criteria that
requires an order to be in place only for as long as there are ‘stay-at-home’ measures in
place.

I propose to allow the Tenancy Tribunal to conduct proceedings on the papers

| am also seeking agreement to allow the Tenancy Tribunal to conduct proceedings ‘on the
papers’, as it sees fit for twelve months from commencement of an amendment bill. This
means the Tribunal can decide an application based on written submissions, without the
parties having to attend.

This would help address the backlog of cases which the Tribunal w1l peed to clear@afiepthe
current Alert Levels are lifted, and if Alert Levels are re-escalated infthe/foreseeable,future.

| do not recommend restrictions on rent increases

Cabinet previously agreed to also reinstate a rent increase freeze if New Zealand went back
into Alert Level 4.

On further consideration, | do not consider a rent inerease freeze is necessary for future
Alert Level 4 scenarios and | seek Cabinet’'s agreementito rescind that decison.

This is because since August last year, landlords‘are only able to increaseé rent once every
12 months and must give at least 60 days’ nojice o tenants of a rent increase. Previously
landlords could increase rents every six months.

This change gives tenants longer term €ertainty about rent €ests and makes them less likely
to have rent increased during Alert lsevel 4yperiods.

In addition, rent increase freezes are not directly aimeat.supporting the health response
to keep people at home, but moérenat temporarily addressing some of the economic impact
of an Alert Level 4 lockdown. Renters who aregstruggling to meet rent payments may be
eligible for the COVID wagersubsidy or other Ministry for Social Development support
packages.

Next steps

If you agree, | will'authorise HUD to,workywith PCO to draft the amendments. | seek your
authorisation to_making any further_paelicy decisions, consistent with the proposals in the
Cabinet pape'.

The Leademeof the'House will €ensider the preferred legislative vehicle for these changes (a
standalone RTA amendmeftybillfer a COVID-19 omnibus bill) and whether they can be
aceorded’urgency.

In Confidence — AMI21/22090632 7



Annex B: Questions and answers on policy proposals

What if a tenant and landlord has made alternative arrangements as to a moving date — will
the legislation override those arrangements?

The tenant will have the right to revoke the agreed moving date and remain in the premises. At a
minimum, they have a right to a further 28 days’ notice once the RTA COVID-19 order is revoked
(unless it is a special tenancy type with a shorter notice period or different termination provisions, for
example a service tenancy for farmers / farm workers).

However, if both the landlord and the tenant want the tenancy to end earlier, they can still agree.to
this — the legislation does not override this agreement.

Can a landlord issue a termination notice during the period an RTA"COVID-19 orderuis in
place?

No, generally a landlord will need to wait until the order is revoked totissue aitermination‘notice!

What about renters who are having to pay double rent because,of ‘overlapping tenancies —
will the legislation help them?

The legislation does not make any changes to rent obligations.

Tenants still have a legal obligation to pay rent in accordance’wf\h signed,agreements, unless they
make arrangements with landlords. Tenancy Services, has” published) guldance encouraging
landlords and tenants to consider rent reductions whe_ e a thnant is payingrént for a property they
are not occupying.

Tenancy Services has also published guidance that if'landlords are Unable to provide incoming
tenants with the property (for example, because‘the old tenants_remain in the property), then rent
generally should not be charged to the incoming tenants.

The proposed amendments will also clarify that where vacantyposseéssion of a premises cannot be
delivered to an incoming tenant as a consequence of the effeet of the termination restrictions, tenants
and landlords would be exempt fromsebligations owed to ench other and landlords would need to let
the incoming tenant know the premises @are no longer available.

What Housing Support products.are there to assisttenters?

Housing Support Productsg(HSRs) support clients t& access or retain housing. These products
provide additional assistance/where the client's needs can’t be met by existing products and services
the Ministry currentlymeffers” For example,Accommodation Supplement, Housing related
recoverable assistance 4HSPs are diScre ionary and are based on a client’s situation, their needs
and what will make“a,difference for their,houséhold.

There are seven individual HSPs as described below.
Bond Grant

A non-refjaverable paymént to help’ clients moving from social housing into alternative housing,
where theretig a gap betweenthe client's existing bond using Income Related Rent and bond payable
at usual rent amounts.

Moving Assistance

Helps with the physical cost of moving. It is recoverable to ensure that clients find the most
economical wayiio meve.

Rent Arrears Assistance

A recoverable ‘payment to help clients who have rent arrears and are at risk of losing their tenancy
due to those arrears.

Rent invAdvance

A non-recoverable payment to help clients moving into alternative housing.

In Confidence — AMI21/22090632 8



Statement of Satisfactory Tenancy

A reference from social housing providers that directly targets landlords' three core tenant selection
concerns (rent arrears, damages and behaviours).

Tenancy Costs Cover
Aims to reduce the (perceived) risks for landlords of letting to clients in disadvantaged groups.
Transition to Alternative Housing Grant

An incentive payment that may be offered to clients in social housing living in areas with high waiting
lists or who voluntarily exit their social housing.

All information on HSPs can be found also on MSD’s Work and Income site;

https://www.workandincome.govt.nz/map/income-support/extra-help/housing-support-
products/index.html

What's the point of the termination restrictions if landlords andytenants can agree to'end a
tenancy in an Alert Level 4 area?

The termination restrictions give tenants more control over_their, circumstances by ensuring that
tenants generally will not be forced to leave their home in'breach” of the COVID-19 Public Health
Response Order.

The termination restrictions still allow tenancies to be te mina‘ed where tenan§ agree, because there
may be many unique circumstances where it is apprepriate for the tenancy to be terminated — for
example, because the tenant had already moved éut prior to Alert Leyel'4,and is staying in a different
home, or because the tenant had to move homesidueto an immediate riskto their health and safety.

Regardless of the tenancy termination rules,tenants still have to abide by the COVID-19 Public
Health Order Response, which restrictSttheir movements for public health.

Will farmers still be able to move in workers when an RTA COVID-19 order is in place?

Under the COVID-19 Health Ordergat Alert Level 4, pea@plg are only permitted to relocate their home
where required by a court order ofiwhe'e they needato Use'an emergency or temporary home, for
example to receive care while siek, or to see gsefugeyfrom family violence. Therefore, tenants
generally will not able to moyeifto a new tenangy onva farm during Alert Level 4.

Once their area moves to/Alert kevel 3, farmirs wilt be able to give any existing tenants notice to
move out, so that theymeanwmove in new=farm, workers. Landlord farmers tend to use service
tenancies for their farm workers, which, only require 5 or 14 days’ notice depending on the
circumstances.

Why does the notice period not pause during Alert Level 4?

Allowingotice periods to continugyto run rather than pausing them is a clearer and simpler approach
than stopping and startingathem. To"address the concern that tenants do not have sufficient time to
find new aceommodation _onege the restrictions end, the proposals will require a minimum notice
period of 28 days.

What if a tenancy has,already ended during Alert Level 4 and the tenant is still occupying the
premises withoutsthe written agreement of the landlord — do they get to stay?

This depends onythe,circumstances.

For example;” if\a landlord wanted to evict a tenant who is occupying the premises unlawfully, they
would hayve toapply to the Tenancy Tribunal and obtain a possession order. The landlord could then
seekfevictioy, by a bailiff. Where these occur during Alert Level 4, the Ministry of Justice works with
Police and MSD to ensure the eviction can be completed by a court Bailiff safely and that the evicted
party hasafresidence to move to where they can continue self-isolation.

However, if tenants and landlords had informally agreed to a tenancy continuing, the proposed
changes would sustain the tenancy, and the tenant would be able to stay on in the premises.
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Why aren’t we doing temporary rent increase freezes this time?

In 2020, the Government amended the Residential Tenancies Act to limit rent increases to once
every 12 months. This provides additional protection for tenants.

Freezing’ rents every time areas go into Alert Level 4 would only be short term and confusing and to
some degree, just delay increases.

For renters who have lost jobs or cannot work due to Alert Level 4 or 3 restrictions and are struggling
to meet rent payments, there are some Ministry of Social Development support products available
to assist.

What about flatmates — are they protected by the proposed changes?

Depending on the circumstances, flatmates may not be covered by the RTA(for example if théy,are
not on the tenancy agreement). Therefore, any changes to the RTA wilyéhot provide additional
protection for flatmates.

What about emergency and transitional housing clients — are they protected from termination
restrictions?

Emergency and transitional housing is not covered by the RTA

It is understood that Transitional and Emergency Housing Providers are wo king)together with
whanau, HUD and MSD to avoid evictions during Alert'kevel 4,.and where“evictions are necessary
for the security and safety of others, efforts arefmade to find thosefinvolved alternative
accommodation.

What about social housing tenants — are they protected?

Yes, social housing tenants are covered by the RTA and receive the same protections as tenants in
the private rental market.

Termination notices served under section, 53B(1)(b)(iii) by, secia®housing providers prior to RTA
COVID-19 orders will keep running and béentopped up’ t0°28 days after the restrictions lift. That
section allows social housing providers tesequire a tepanyto transfer to different social housing if
the transfer is necessary or desirablgffar any reason and the alternative housing is appropriate for
the tenant’s housing needs as mestreeently assessed
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" Te Tuaapapa Kura Kainga
ﬁ Ministry of Housing and Urban Development

Briefing

Residential tenancies under COVID-19 Alert Level 4 — initial advice

For: Hon Poto Williams, Associate Minister Housing (Public Housing)
Date: 19 August 2021 Security level: In Confidence
Priority: High Report number: BRF@)M 078

Purpose

1.  This advice responds to your request for advice about man Qntlal tena%issues
under COVID-19 Alert Level 4, in preparation for your meetin binet tomorrow (Friday).
We attach talking points to support you at Cabinet (Anm(

Executive summary
What approach was taken last time we moved to Alertdev

In the context of the first outbreak of COVID-19 an quent Alert L 4 lockdown in New
Zealand in March 2020, temporary changes were Residential Tenancies Act 1986 (RTA)
through the COVID-19 Response (Urgent Manageme easures) L lation Act 2020 (the COVID
Act) to support the health measures (RTA COV isions). The VID provisions restricted
tenancy terminations, imposed a freeze on rent inereases and ed the Tenancy Tribunal to

operate flexibly. Because it was uncle
the restrictions were a significant impos
limited for three months (terminatio

restrictions have now expired. The an
months but were subsequently ex@

Tenancies Amendment Act 202

r how e Alert, Le uld be in place and because
QN on property ri h ACOVID provisions were time
ictions) and ths (rent increase freeze). The

Tribunal fl rations were set to expire after six
0 25 March ough a change made by Residential

Why the situation is different t

In March 2020 New Zeal ed up to AI Level 4 more gradually and de-escalated down Alert
Levels over 11 week nt there v indow of opportunity for Parliament to pass the
COVID-19 Act, the A vel rules u . ommunlcated in advance, and people had time to
adjust to the rules ctlons T e immediate escalation to Alert Level 4 for the whole
country on Tues ning (due t th transmissible nature of the Delta variant) has meant

there has bee d in tim ificant rules and restrictions under the COVID-19 Public
Health rt Level& ments) Order (No 9) 2021 (the COVID Health Order) and no

time to islation amending TA.
Tribunal isthmg to operate and is hearing all matters that can proceed by

telephone, rather than erything (as it did last year). A conversation with REINZ indicated
that the industry is ifnpl g their protocols for operating from last time the country was in Alert
Level 4 so are man N e short term.

Legal advice &
The Covs%Order mandates people to remain living at their home or place of residence,

unless re move by court order or law enforcement or if they need to use a temporary or
emerg e, for example for care while sick or to seek refuge in a women’s refuge
acco on. s 9(2)(h) . Te Taapapa Kura

2 Ministry of Housing and Urban Development (HUD) and Tenancy Services have
developed and published guidance that encourages landlords and tenants to ensure compliance
with the COVID-19 Health Order, for example by agreeing to extend a tenancy that is due to expire
during Alert Level 4.
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Ultimately, fines can be imposed on a tenant for either breaching the COVID Health Order or
breaching the RTA requirement to vacate the property following termination of the tenancy. While we
expect landlords and tenants to work together during Level 4, this could place tenants in a difficult
situation if their landlord insists on enforcing a termination. Without legislative change, landlords will
retain their current legal rights to terminate tenancies under the RTA and the Government cannot
require landlords to delay or withdraw any terminations to facilitate tenants complying with the
COVID Health Order.

What this means for the approach we recommend this time.

We recommend a tailored and proportionate approach to addressing residential tenancies going
forward, meaning if Alert Level 4 is not extended beyond three weeks the current guidance wi be
sufficient and no legislative changes will be required. If the current outbréak cannot be,quickly
brought under control by containment measures and Alert Level 4 is subsequéntly extended beyond
three weeks (or looks like it will be extended), Ministers could consideg, passing legislationyto reinstate
the RTA COVID provisions (with modifications), as contemplated by,Cabinet’in December2020 (in
the context of the paper, Economic response to future resurgences 0fCOVID-19).

Similar to last time, we recommend the RTA changes comprisetestrictions on tendney terminations
linked to Alert Level 4 (and possibly Alert Level 3), and a freeze onrent increasgs fogAlert Levels 4
and 3 (subsequent to Alert Level 4) in the regions whigh go into)Alert Leyel 4. Hewever, we would
need to undertake further work with Parliamentary Coupsel, Offi€e on how the amiendments could be
linked with Alert Levels and regions, for example through an Order in Council mechanism, so that
the rules could be applied if the country enters Aleftlhevel'4 and a COVID Public Health Response
Order is made.

Consideration needs to be given to a numbertef maters, including whether to apply the rules at Alert
Level 3 as well as Alert Level 4, as it would besconfusing®and disruptive to have RTA restrictions
applied and then disapplied if the countryaer regions weréyte meve up and down Alert Levels 3 and
4 in response to an uptick in COVID-19 casewmumbers.

Recommended actions

2. Itis recommended that you;

1. Note that last (yearytemporary changes, were made to the Residential
Tenancies Act,19864(RTA) to supportithe health measures to keep people
in their,ren aldheames including termination restrictions, a freeze on rent
increases,, andsTenancy Tibunalspowers to operate flexibly and these

provisions haye now expired. Noted
2. MNote SR "N N\, landlords still

havesthe legal ability tosterminate tenancies under the RTA despite the

equirements the?d€OVID Health Order to stay at home. Noted

3. Note officiall pecwmmend a tailored and proportionate approach to
addressing%esidential tenancies: if Alert Level 4 is not extended beyond
three weéks the current guidance that encourages landlords and tenants
to ghsure compliance with the COVID-19 Health Order will be sufficient and
naoylegisiative changes will be required. Noted

4 ... Note if'the current outbreak cannot be quickly brought under control by
containment measures and Alert Level 4 is extended, Ministers could
consider passing legislation to reinstate the RTA COVID provisions (with
modifications), as contemplated by Cabinet in December 2020. Noted

5. Note we recommend a rent increase freeze is reinstated for Alert Levels 3
and 4, as there are less Government COVID-related support products this
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time (the temporary changes made last year to the Rent Arrears Assistance
Housing Support Product, expired on 1 July 2021).

6. Note we would need to undertake further work with Parliamentary Counsel
Office on how the amendments could be future-proofed by linking them with
Alert Levels and regions, through an Order in Council mechanism, for
example that applies any or all of the rules if the country or region enters
Alert Level 4 and a COVID Public Health Response Order is made.

Noted

Noted

Claire Leadbetter
Manager, Tenures and Housing Quality

..... VAN A
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Background

You have asked for advice in the context of the community outbreak of COVID

3.

The country is currently at Alert Level 4 after the detection of a community case of the COVID-
19 Delta variant in the Auckland region. There have been subsequent community cases. You
have asked for advice and talking points on Alert Level 4 and residential tenancies (specifically
rent increases and terminations) in preparation for a discussion at Cabinet tomorrow. You have
requested that the advice cover:

a. What approach was taken last time we moved to Alert Level 4
b. Why the situation is different this time and
C. What this means for the approach we recommend this time.

Cabinet has previously agreed to reinstate tenancy restrictions and rent, increase
freezes in the event of a return to Alert Level 4

4.

In relation to the December 2020 Cabinet paper, Economic respénse to future resurgences of
COVID-19, Cabinet noted that, in the event of CQVID-19 Alert Levei4escalations, a
comprehensive package of economic support is critical to“minimise the agSociated economic
and social impacts, and to support compliance with the publiC health respanse.

In relation to residential tenancies, Cabinet:

a. noted that further design work and new legislation will be required to reinstate a freeze
on residential rent increases and restrictions on tenancy tegminations and

b. agreed (if New Zealand went back‘into"Alert Level 4) that a freeze on residential rent
increases and restrictions on tenancy temminations bereinstated, subject to the passage
of the required legislation and approwal by Cabinetiat the time of an escalation to Alert
Level 4 (CAB-20-MIN-0521)

What approach was taken last,fime we movéed to Alert Level 4

There were extensive restrictions/during AlertiLevel 4 during March - April 2020

6.

In response to the COVID-19 outbreak jn New Zealand in March 2020, the Government
pursued an elimination;strategy, underpfhned by a four-tier Alert Level regime of restrictions
aimed at eliminating‘thie transmission of'the virus in New Zealand.

The Alert Level System is linkeddo arisk assessment, whereby under Alert Level 4 — Lockdown
- “sustained ‘agd“miehsive communitystransmission is occurring and widespread outbreaks.”
Alert Levels8w, Restrict — meanmthere is a high risk the virus is not contained, that community
transmiss.op'might be occureing, and new clusters may emerge, controlled through testing and
confact tracing.

COMID-19 Alert Leveh4 was in"place across the country between 25 March and 27 April 2021.
Duringathat time:

a. people were instrueted to stay at home in their bubble other than for essential personal
movementhandito work from home unless that was not possible;

b.  warkpl cesfould only open if certain strict conditions applied and they were considered
essentiahservices;

onlyasafe recreational activity was allowed in a local area within a reasonable distance;
all'educational facilities were closed;

travel was severely limited; and

~fo & o

all gatherings were cancelled and all public venues were closed.

In confidence — BRF21/22081078 4



Temporary COVID-19 changes to Residential Tenancies Act supported people staying
at home to stop the spread of the virus

9.

10.

Temporary changes were made to the Residential Tenancies Act 1986 (RTA) to support the
health measures by facilitating people to stay in their rental homes. The amendments, which
helped sustain tenancies to the greatest extent possible and protected tenants from becoming
homeless during the COVID-19 outbreak, were made by the COVID-19 Response (Urgent
Management Measures) Legislation Act 2020 (the COVID-19 Act). The COVID-19 Act was
drafted and passed under urgency and came into force on 26 March 2020. The COVID-19 Act
included the following amendments to the RTA, set out in Schedule 5:

a. Temporary termination restrictions: the changes restricted a landlord’s ability to serve
termination notices. In many instances, tenancies could only bestesminated by erder of
the Tenancy Tribunal on limited grounds, including for significananti:social behaviouror
if tenants were at least 60 days in rent arrears (instead of.the®sual21 days)yln the*case
of rent arrears, the Tribunal could refuse to terminate the te\ancysif the tenant'had made
reasonable efforts to pay rent and the Tribunal considered, termination unjustified:

b.  Tenants were still able to terminate their tenancy as piormal but were alsg able to revoke
termination notices that they had given before 26 March 2020, in case thiyyyneeded to
stay in the tenancy during the termination ‘freezé .

c. Afreeze on rent increases: the freeze preventediandlords from inereasing rents but did
not prevent them from agreeing to reduce the rent.

d. If, as a result of the tenant remaining infthe,prémises, the landlord'was no longer able to
provide vacant possession to an incoming tenant, the incoming tenant had no right to
occupy the premises and any obligatiens‘between the landlord and the incoming tenant
were cancelled.

e. Afreeze on rent increases: the freeze prevented fandlerds from increasing rents but did
not prevent them from negetiating reduced rent:

f. Tenancy Tribunal flexibleyoperations: thel Tenancy Tribunal was enabled to make
decisions on the papers 4&ndto hold hearings by telephone or video conference.

The COVID-19 Act:

a. invalidated terminption”notices thathad been given by landlords, but which had not yet
taken effect;

b. allowed tehantsito revokestermination notices, if they had not yet taken effect;

c.  continued, fixed-term tenanecies that otherwise would have expired. These fixed-term
tenancies, were convertédte periodic tenancies upon their expiry; and

d. suspended certain Tsibunal orders.

RTA COVID-19 provisions werertime limited and have expired

11.

12.

13.

14.

Because of the impesitions on property rights, these provisions were time-limited, as it was
unclear how long New Zealand would spend in Alert Levels 3 and 4. The restrictions on tenancy
terminations wefe set,to expire after three months, unless they were extended by up to a further
three monthg/y Order in Council, if the Minister was ‘satisfied that it is necessary or desirable
to suppdrt. measures taken to contain or mitigate the outbreak of COVID-19 or its effects’.

Follewing, advice in early June, Ministers agreed not to use the extension and the provisions
expired, on'25 June 2020. This was primarily because the significant public health risks were
wellf'managed and there was greater movement around the country under Alert Level 2.

The other changes (rent increase freeze and Tenancy Tribunal flexible operations) were set to
expire after six months. The restrictions on rent increases expired on 25 September 2020.

The Tenancy Tribunal flexible operations provisions were subsequently extended to 25 March
2021 through a change made by Residential Tenancies Amendment Act 2020 (the RT
Amendment Act 2020).
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15. In addition to the temporary RTA changes, the Residential Tenancies (Healthy Homes
Standards) Regulations 2019 were amended. Landlords were originally required to provide a
compliance statement for any new or renewed tenancies after 1 July 2020. This date was
changed to 1 December 2020, to allow landlords an opportunity to assess properties for
compliance.

Additional government support assisted renters

16. The Government also provided assistance to cushion the economic impact from COVID-19,
which supported renters who were struggling to meet rent payments. These included wage
subsidies, COVID-19 Income Relief Payments and temporary changes to the Rent Arrears
Assistance Housing Support Product.

The COVID-19 Public Health Response Act 2020 allows for COVID-19 Public/Health
Response Orders

17. In May 2020, the COVID-19 Public Health Response Act 2020 (the Act) came int! force. The
Act is designed to provide various legal mechanisms for the Gowernment to respond to COVID-
19 risks, including making COVID-19 Public Health Response Ordeérs to support the purposes
of the Act.

18. Under the Act, the Minister responsible for the adminigtration®of the Act (ciirrently the Minister
for COVID-19 Response) or the Director-General'ef Health can makéwan, ordewmif they consider
it is needed to prevent or contain the outbreakgorispread of COVID-49"and it is the most
appropriate way of addressing those matters at the time. This can include requiring people to
stay in a specified place or refrain from going 4o aspecified place_exercise physical distancing,
be isolated or quarantined; and refrain from, travelling to or from, any specified area. The
COVID-19 Public Health Response (Alert"kevel Requirements), Order (No 9) 2021 (COVID
Health Order) is a COVID-19 Public Health Response Ordgr. This order establishes the current
restrictions on people’s movementduring Alert Level 4

Why the situation is different this t'me

In 2020, New Zealand moved up'to Alert Level 4 in a few days and moved down Alert
Levels gradually...

19. The first COVID-19 case in. New Zealandiwas teported on 28 February 2020. On 21 March
2020 the 4-tiered Alert Lenel system was introduced, when the Prime Minister announced that
New Zealand wassat A ert Level 2. The,Prime Minister announced a move to Alert Level 3 on
23 March, and that'New Zealand wouldimove into Alert Level 4 at 11.59pm on 25 March. At
that time, New,Zealand had justifverd00 cases of COVID-19.

20. The measures and restrictiogS @R movement associated with the different Alert Levels were
desigmed 1o contain thefoutbreak as quickly as possible. There was a balance between the
shért-te'm economic costs and inconvenience the restrictions caused and managing the health
risks.@and the long-téym economic impacts of further outbreaks if the virus was not eliminated
and resemerged in the @@mmunity, which may have prompted a re-escalation up Alert Levels.

21.  New Zealand moved/fram Alert Level 4 to 1 over nearly 11 weeks:
a. Alert Level 4ywas in place from 25 March - 27 April 2020
b. Level 3yfrom 28 April — 12 May 2020
C. Level 24rom 13 May — 7 June 2020 and
d Ceyvel 1 from 8 June 2020 onwards.

22. [ The slightly slower escalation in Alert Levels meant there was a window of opportunity for
Rarliament to pass legislation (including changes to the RTA) to support the COVID-19
response, the Alert Level rules could be communicated in advance and people had time to
adjust to the restrictions.
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23.

There have been further escalations up to Alert Levels 2 and 3 since the August 2020, in
various parts of the country for different periods of time:

a.  August — October 2020: Following community cases recorded in Auckland, Auckland
moved to Alert Level 3 and the rest of New Zealand moved to Alert Level 2 from noon 12
August, and subsequently moved down the Alert Levels.

b. February — March 2021: Following community cases recorded in Auckland, Auckland
moved to Alert Level 3 and the rest of New Zealand moved to Alert Level 2 from 11:59pm
14 February, and subsequently moved down, back up, and down the Alert Levels again.

c. June 2021: Following the confirmation that a tourist from NSW who visited Wellington
tested positive for COVID-19, Wellington moved to Alert Level 2 from 11:59pm 23 June,
and subsequently moved down to Alert Level 1.

... but the Delta variant is ‘a game changer’ - so this time thexcountry went straight
into Alert Level 4

The Delta variant is more transmissible — as evidenced in New South Wales

24.

25.

The new community case announced on 17 August 2021y's the Delta variant ofCOVID-19. As
compared with previous variants, the Delta variant issmore transmissible, the“viral load is
higher, and it incubates for a shorter time. It is a grea epthfeat to the health,of individuals and
life of individuals infected and presents a greater challengé to contain in®pn,outbreak.

Australia effectively suppressed COVID-19 throughout much of 2020 and the first half of 2021.
On 16 June 2021, a community case of the Delta variant was confirmed’in New South Wales.
NSW has since struggled to contain transmission”of the Delta variant. Since 16 June 2021,
there have been 9,280 community cases as,of¥8pm 17 Augusti2021 and 60 deaths linked to
the virus since the 16 June outbreak. Daily case numbers haveyrended upwards, with 633 new
community cases in the 24 hoursto 8pm 17 August 2021.

It was imperative to shift from Alert{Level, 1 to 4 immediately - and the situation is evolving
rapidly

26.

27.

28.

Subsequent to the Prime Minister’s announcement(en/Tuesday evening, the country went into
Alert Level 4 at 11.59pnt ong17 August 202" . Invaccordance with the COVID Health Order
issued at that time, government advice is' everyone must now stay home. People can only
move house if requifedite. do so by court order or law enforcement or if they need to use a
temporary or emergency home, for example for care while sick or to seek refuge in a women’s
refuge accommodation.” Publicyguidance is that people can only leave home to shop for
groceries, aceess'necessary healtheare/get a COVID-19 test, exercise in your local area, or
go to work if they. are working in amAlert Level 4 service and cannot work from home. People
must only/make physical contactwith those in their household unit.

As0f th's 1:00pm today, there are 21 community cases of COVID-19 and this case number is
expectedtorise. The situation is rapidly evolving. Currently, Auckland and the Coromandel
Peninsula is at Alert Level 4 for seven days and the rest of New Zealand is at Alert Level 4 for
three days when it@wilhbeweviewed by Cabinet tomorrow (Friday).

Itis not yet deCided Wwhether all, or parts of New Zealand will remain at Alert Level 4 for a longer
period, whether some areas (where the risk of community transmission of the virus is lower)
will go into Alert Level 3, or whether there may be escalations up and down Alert Levels (‘short
sharp’(ockdowns) over the coming weeks.

The usualRTAyrules currently apply, despite the COVID Order

29. #As the RTA Schedule 5 COVID provisions have now expired, the usual RTA rules apply to

tenances under Alert Level 4, notwithstanding the requirements of the current the COVID
Health Order.
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s 9(2)(h)

Landlords can still increase rent

33. Landlords may still increase rent, in accordance with“rent increase notice provisions in the
RTA. Rent may be increasedsnee €very 12 monthsiand landlords must give at least 60 days’
notice. There is no restrictionioh the amount that rent €an be increased, although tenants can
apply to the Tenancy Trib@nal to"freduce the rent where it is substantially above market rent.

Tenancy Services have jissuedsguidance t6.enceurage tenancies to remain in place and
postpone rent increases iffappropriate

34. Te Tuapapa Kufa Kainga — the Mnistty of Housing and Urban Development (HUD) and
Tenancy Services (Ministry ofyBusiness, Innovation and Employment) have developed
guidance for theytenancy sector, emphasising the importance of complying with the extensive
restrictions on people’s movements under the latest the COVID Health Order. The key points
in the"guidance are:

a’y, AtAlert Level 4 tenantsiean only move house if required to do so by court order or other
law enforcementymeasures or if they need to use a temporary or emergency home, for
example for gare while sick or to seek refuge in a women’s refuge accommodation.

b. Landlordsqand tenants should talk to each other if tenancies are due to expire during
Alert Lewel 4280 that tenancies can continue during Alert Level 4, for example they could
agree o either renew or extend the tenancy during Alert Level 4, and landlords should
be mindfubkthat tenants may need extra time to find a new tenancy once Alert Levels are
de-escalated.

G Landlords and tenants can continue to make applications to the Tenancy Tribunal and
where possible, hearings will take place remotely. No in person hearings will take place
a Alert Level 4. Hearings that can’t be held remotely will be rescheduled.

35. Although it is lawful to increase rents during Alert Level 4 (if the RTA requirements are met),
the guidance asks landlords to be mindful that tenants may be experiencing financial stress
during Alert Level 4 if they cannot work, and recommends that they consider the financial
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36.

situation of their tenants and postpone rent increases if appropriate. As above, a landlord can
only increase rent once every 12 months.

However, the guidance is not enforceable, and landlords may legally terminate tenancies or
raise rents in accordance with the RTA during Alert Level 4.

What this means for the approach we recommend this time

37.

The current situation suggests an approach to residential tenancies during Alert Level 4, and
possibly Alert Level 3, is needed which takes into account:

a.  The highly transmissibility nature of the Delta variant and overriding imperative to keep
people at home to stop the spread out of control (as witnessed in NSW)

b. the need to support tenancies to be sustained (through termipation restrictions Jand
ensuring renters do not lose their home due to a reduced ability t6"meet rent payments
caused by COVID-related job losses or a drop in income)

C. the need for interventions to be clear and proportionate, Se. that disruption to landlords’
businesses and to tenants’ living arrangements are mitigated as far as Jossible

d. the value in providing certainty to the tenancy seetor,%articularly if regions are to move
up and down Alert Levels and

e. the importance of landlords and tenants having access to the Tenanéy Tribunal so that
when disputes (inevitably) arise, they can be resolved quickly.

We recommend flexible, tailored and proportionate measures

Guidance will be sufficient if Alert Level 4 issnot extendedibeyond several weeks

38.

39.

40.

In the event there are indications'the latest outbreak can“besbrought under control relatively
quickly (through Alert Level 4 restfictions, testing, andicontact tracing) and a decision is made
to move down to Alert Level 3 in the next several weeks,we consider further urgent legislative
changes to the RTA would be unnecessary, untmelyrand disproportionate to the problems
outlined above.

In this scenario, the curreattemporary guidanee ‘work around’ will be sufficient and we would
continue to emphasis€the importance ofdandlords and tenants maintaining a good relationship
and attempting to regolve issues betweenthem in the first instance. Tenancy Services
continues to be available to providegmédiation services to help landlords and tenants discuss
and resolveyesidential tenancy(disputes

Once there,s a'de-escalation to Alegt Level 3, moving house is allowed, and guidance can be
issued wh ch”assists landlords and tenants to understand rights and obligations under the
releyant COVAD-19 PublieiHealth Response Orders, for example that moving properties should
be undertaken with extreme‘gaution to abide by public health imperatives.

If Alert Level 4 is extended beyond several weeks, legislative changes may be justified

41.

If Level 4 is extended bayond several weeks, the inconsistencies between the COVID Health
Order and the RJA pravisions will become increasingly difficult and unhelpful for the tenancy
sector, and mdre pyotection and certainty may be justified through reviving the COVID RTA
amendmients, as contemplated by Cabinet in December 2020. However, we note that the steps
necesSary 1o, pass legislation would need to be completed at pace: policy decisions obtained,
amendments drafted and approved, and a Bill passed under urgency.

Legislative ehanges should be more ‘agile’ than last time to ensure they are
proportionate

We reeemmend the similar restrictions as last time but tied to Alert Levels and regions

42.

The fixed periods for the temporary RTA restrictions in 2020 (three or six months) were
inflexible and meant that the restrictions applied not just during Alert Level 4, but also
subsequently during Alert Levels 3, 2 and 1, across the country. At the lower levels, the
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43.

relatively strong restrictions were not necessary to achieve the goal of protecting public health.
Any new temporary changes to the RTA could avoid some of the issues which arose during
2020 by allowing for the ability to link the restrictions to Alert Levels and if appropriate, to
regions.

If Level 4 is extended beyond several weeks and a legislative response is considered justified,
we recommend the following set of ‘tweaked’ RTA COVID provisions:

a. reinstate restrictions on tenancy terminations for Alert Levels 4 and 3 (subsequent to
Alert Level 4), in the regions which go into Alert Level 4 (depending on whether shifts up
and down between Alert Levels 3 and 4 are contemplated — discussed below) and

b. reinstate a freeze on rent increases for Alert Levels 4 and 3 (subsequent to Alert Level
4), in the regions which go into Alert Level 4.

Initial thinking on the detail of restrictions

44,

45.

46.

47.

Even in Alert Level 4, landlords still need to be able toAerminate tenanciestin“extreme
circumstances. Any future approach to restricting terminations'atithis‘Alert Level should include
the previous termination grounds (as specified in the C@QVID-19 Act), wheré landlords can
apply to the Tenancy Tribunal to terminate a tenancy inispecified circumstanees, including
where the tenant: substantially damages the premiseS Jassaults or threatensfto assault the
landlord, their family, or the neighbours, abanders the’pr perty, engages inssignificant anti-
social behaviour or is 60 days or more behind in rent

We recommend the rent arrears ground only applies during Alert Level 3, because without
temporary supports for rent arrears this time, allowing for temminations after 60 days’ rent
arrears still risks some evictions at Alert¢lLevel 4, which wodd put,pressure on emergency
housing.

Where a termination notice had been served prior to AlertiLeve 4 and has not taken effect by
the time the RTA COVID provisionsycommence, thatenotice would be invalidated and would
have to be served again once the term wation restrictions expired, that is, the notice period ‘re-
started’ (unless other arrangementsware agreed bétween the parties).

The rent increase freeze andtérmination restrictionsywould apply to tenancies relating to rental
properties in an area which_goes into Alert Level 4,*which is in place for the period of both Alert
Levels 4 and 3. This is,justified because movement is still heavily restricted at Alert Level 3. A
rent increase freeze would,mean tenants are'not faced with additional rent stress during a time
in which they may,not be able to work, ofthey lose their job as a result of the lockdown and
will support pegple to stay in gheil tenancy. The rent increase freeze would not preclude
landlords andytenants agreeing)to aydiscounted rent for that period. The only Government
support productsthis time which may assist renters are the COVID-19 Wage Subsidy and the
COVID-19 leave Support Scheme. Temporary changes were made last July to the Rent
Arregars)Assistance Housing Support Product, which allowed applicants to be considered for
RAA HSR4ip the first instance, and provided an increased level of support available in a 52-
weekK period (to $4,000.from $2,000). These temporary settings reverted back on 1 July 2021
(i.e. thisris an optiopsef last resort with a maximum payment of $2000).

Activate the RTACQOVID provisions when there is an escalation to Alert Level 4

48.

49.

Passing urgent primary legislation every time the country moves back into lockdowns
(regionally. ot nationally) is impractical and creates uncertainty for the tenancy sector about
what thesrules are for a particular Alert Level.

A mare, enduring approach to ‘future-proof’ the policy would be to amend the RTA to establish
the " RIAAlert Level rules regarding temporary tenancy restrictions. These rules would ‘sit’ in
the RTA but would only apply if an order by the Minister or the Governor-General is made. The
RTA would create a power for the Minister (or the Governor-General, by Order in Council) to
make an order that applies any or all of the rules if the country enters Alert Level 4 and a
COVID Public Health Response Order is made. This would allow the Minister or Governor-
General to determine when the rules can be applied and disapplied.
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50. The power for the Minister/Governor-General to make an RTA order could be linked to the
COVID-19 Public Health Response Act 2020 so that, in effect, an RTA order can only be made
once Alert Level 4 applies (activated through a COVID-19 Public Health Response Order made
by the Minister of Health or Director General). The details of this option would be worked
through with Parliamentary Counsel Office, including how the rules could be activated under
Alert Level 4, and only continue under Alert Level 3, for example in prescribed circumstances
or if specified criteria or conditions were met.

51. An RTA order could either be made by the responsible Minister (a Ministerial order) or the
Governor-General (an Order in Council). Any RTA order would need to be approved by Cabine
in the usual way. If the RTA order is an Order in Council, it would have the additional ste
being approved by the Executive Council and signed by the Governor-General.

Implementing legislative changes would require announcements @aligned

commencement of the COVID provisions
52. S9(2IE) ,\\'Q '\

We
recommend a similar approach to that taken last year, w&s making th n ement on
the same day amendments to the RTA are passed Il stages ur‘@gency. Policy
li

decisions would need to be obtained, and the Bi efore a ouncement.

Issues to discuss with your Ministerial col s

53. We recommend you discuss testing the for legisla hange with your Cabinet
colleagues. If Ministers agree thereisac urgent temp endments to the RTAto
support the COVID response, you maydike iscuss the elements of the changes:

a. How long would Alert Level4 have 10 be ext 3 re the RTA restrictions were
applied? As noted above, w der if the current Level 4 restrictions are extended
the RTA provisions consi

beyond three weeks, applica he RTA visions would be justified, to make
the COV h Order and provide certainty for the
sector and protections f rs.

b. Should the tempo@A coviD
Alert Level 4, a h regions ha

isions be applied in Alert Level 3 as well as
e been in Alert Level 4? For example it would be
e to have astrictions applied and then disapplied if the
country/regi d in and out'e Level 4 (due to an uptick in case numbers). For
this reason ecause the,F anges would need to go through a Cabinet process
ated, our recommendation would be that the restrictions
basis, but with the objective of applying them for both

were edon a case-
rt els 3 and
termination ices be paused or reissued? Under the previous COVID-19
ovi
b

isions, any ‘notices t0 terminate tenancies which had not yet taken effect mostly
me invali meant that when the provisions expired on 25 June 2020, new
notices need erved, and the full notice period applied. As above, although having
to restart i n notices may create inconvenience, we recommend this option, as
the alterpativels that tenants may not be left with sufficient time to find a new place to live

aftep the restrictions end. It would also be confusing as to how much notice period
@ r the termination restrictions ended.
d (o]

a tenant’s ability to terminate be restricted, to ensure compliance with

tions under a COVID Public Health Response Order? Our recommendation is

to restrict this ability, as doing so may cause tenants significant cost and

nvenience, for example by compelling them to remain in a tenancy they can no longer
ord, due to the economic impact the COVID-19 outbreak may have.

e. Should landlords be able to terminate tenancies where a tenant is undertaking
unlawful activities? This would be additional to the limited termination grounds last time
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and was raised by the Tenancy Tribunal adjudicators. We consider this ground may
undermine the overriding public health imperative to keep people in their homes during
Alert Level 4 and note that landlords would still be apply to the Tribunal to terminate
tenancies on the basis of significant anti-social behaviour (defined as harassment or any
intentional act that reasonably causes significant alarm, distress, or nuisance). Landlords
can still serve anti-social behaviour notices during Alert Level 4 . If the activity or anti-social
behaviour is not significant but is more than minor, which puts tenants on notice that their
tenancy may be at risk if such behaviour is repeated once the termination restrictions are
lifted. (»

f. How would movement between regions in different Alert Levels be mana

Tenants and landlords will need clarity about whether they can move between regions

are subject to different Alert Levels. We think this is an issu would ne

addressed through public health mechanisms rather tha a legisla r
example, if a tenant wanted to move from an Alert Level 1, ionintoa ten

located in an Alert Level 4 region, they would ne efer to the publig, health
requirements that would stipulate whether movement is itted. Another scenario is a
tenant who lives in one region (in Alert Level 2) but w‘ks in another (in Alért Level 3 or 4)

and suffers financial hardship because they cannot ss their job in or 4 area.

s COVID-19
effect mostly
en employment
using ex-employees,

g. Should service tenancies have different nder the
provisions, any notices to terminate tenan ich had n
became invalid and no notices could b d, this incl
relationships came to an end. This mean oyers were left
which was problematic particular for rutal employers with
was no alternative accommodati house in-c
exacerbated for farmers and wori%ﬂ e fact the

Day (June) last year. P

orkers. It was greatly
jons applied during Moving

may try to enforce terminati ling during A | 4, through pressure on tenants to
leave or applying to the Tribunal, i e requirements of the COVID Health
Order. This would com ise the health of the lockdown, S 9(2)(g)(i)

55. As discussed, this @ be manag&N oviding guidance to the tenancy sector if Alert
Level 4 lasts d xtend pas € eeks. It is also mitigated by the approach the

Tenancy Tribun nd Ministry % (MQJ) is taking to possession order applications.
While the Tri an issue i diate possession orders during Alert Level 4 which the

Risks &(\
54. Because the RTA COVID provisi chedule %e pired, there is a risk that landlords
i

landlords pon, it is retion of the Bailiff as to when to execute that eviction.
MO d to e“sure the tenants are able to continue following the lockdown
re nts prior to evic well as making sure the Bailiffs are safe when doing so. Last
i orked Police"and MSD to find alternative accommodation for tenants before

they e evicted.

56. The Tenancy Irib@:ontinuing to operate and is hearing all matters that can proceed by
telephone, rathég,t djourn everything (as it did last year) and deal with only a discreet
group of urg Xential applications. We understand the adjudicators are taking a practical

if there are serious safety issues / anti-social behaviour or property damage

&/ ikely that the termination order would be made effective immediately. For

ers Where the grounds for termination are met, the effective date of the order might
ed 10 a date post the end of the Alert Level 4 lockdown.

Ultimately, fines can
be imposed on a tenant for either breaching the COVID Health Order or breaching the RTA
requirement to vacate the property following termination of the tenancy. While we expect
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landlords and tenants to work together during Level 4, this could place tenants in a difficult
situation if their landlord insists on enforcing a termination.

58. s9(2)(h)

Consultation

59. We have consulted with relevant agencies on this briefing however in the timeframe available
not all were able to provide feedback.

60. The Ministry for Social Development (MSD) support a tailored and proportlonate approa
addressing residential tenancies during Alert Levels and agree t terim mea
messaging to the public should be clear about encouraging Iandlor tenants t @ >
with the COVID Health Order. MSD considers the aim of any | eyond €€ S
should be stability, given the lockdowns and market con n house i
changes may not be able to be absorbed at this time by so rs. Therefore, i
ending during Alert Levels will undoubtedly result in a {: rgency usmg use and

homelessness (noting that demand for emergency housing is already hlgh)

61. Tenancy Services advises the main issue for th y Tribunal at esent is the
enforcement of terminations, S 9(2)(h)
Guidance has been provided to adjudicators on

@ 9
have been asked to take into account public inte @

in their homes.
62. HUD officials also had an online meetin epresentativ Real Estate Institute of
New Zealand (REINZ) on Wednesday. ,RE hose m ‘1 includes a large group of

W|th ter \ i D quests and they
and the expectation of keeping people

property managers, advised there is a potential @ and confusion in the sector
caused by the sudden announce t of Alert Leve 4 members are seeking clarity
about what is and isn’t permitted arange of s Based on experiences last year,
they are anticipating many te e financi cted (particularly as there are less
support products this time) a r property ma ay come under pressure to give rent
reductions to which they Ie to agre

Next steps

63. Officials are avalla ISCUSS the of this briefing. Subject to the outcome of
discussions with morrow rowde further advice as required.

Annexes

Annex A — Talkl for Cabin &day 20 August: approach to residential sector issues to
support the C ponse \

AN
é}(b
&
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Annex A
Talking points for Cabinet on Friday 20 August
Approach to residential sector issues to support the COVID response
Approach last time we moved to Alert Level 4

e For the first Alert Level 4 lockdown in March 2020, temporary changes were made to
the Residential Tenancies Act 1986 through the COVID-19 Response (Urgent
Management Measures) Legislation Act 2020.

e These RTA COVID provisions restricted tenancy terminationsfimposed a freeéze on
rent increases and empowered the Tenancy Tribunal to, operatesfiexibly.

e Those RTA COVID provisions were time limited and haye now expired.

Situation this time

e Unlike last year when the whole country moved up,and down Alert_[evels more
gradually, emergence of the Delta variant of CQYID19 in theseommunity has meant
an immediate escalation to Alert Level 4 fof the'whole country:

e This means there has been no lead inftime, to the significant restrictions under the
current COVID Health Response Ordegand no time to communicate the rules or pass
legislation amending the RTA It is alsosa time of uncertanty as the situation evolves
rapidly.

o S9(2)(h) hy m‘

~ &I . To'facilitate people staying at home, Tenancy
Services has published guidance that encourages landlords and tenants to work
together to ensurefcampliance with the» COVID-19 Health Order, for example by
agreeing to extend a tenangy that isidue to expire during Alert Level 4.
What should we dowthis time?

e | recommend a tailored, and proportionate approach to addressing residential
tenaneies-going forward:

oy, If Alert Level4, is not extended beyond three weeks the current guidance will
be sufficent and no legislative changes will be required.

o If the"eurrent outbreak is not quickly brought under control and Alert Level 4 is
extended beyond three weeks, legislation could be passed to reinstate the
RIACOVID provisions (with modifications), as contemplated by Cabinet in
December 2020.

e Simiar to last time, the RTA changes could comprise restrictions on tenancy
terminations linked to Alert Level 4 and possibly Alert Level 3 and if Ministers wish, a

freeze on rent increases for Alert Levels 4 and 3.
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Officials would need to undertake further work with Parliamentary Counsel Office on
how the amendments could be linked with Alert Levels and regions, for example
through an Order in Council mechanism, so that the rules could be applied if the
country enters Alert Level 4 and a COVID Public Health Response Order is made.
A number of design details would need to be considered, including:

o How long would Alert Level 4 have to be extended before the RTA restrictions

were applied? | consider if the current Alert Level 4 restrictions are extended
beyond three weeks, legislation allowing for the applicatiop’of the RTACOVID
restrictions would be justified — to make the RTA provisions’Consistent with the
COVID Health Order and provide certainty for the sector and protectiens for
renters.

Should the temporary RTA COVID provisiensybe applied if Alert'Level 3 as
well as Alert Level 4, after those“~egions have béen,in“Alert Level 47?
Restrictions could be applied on a case-by-case basis, But with the objective
of applying them for both Aler Lewvels 3 and dato provide certainty and
protection for the sector

Should termination notices “be'’ paused or,reissued? Under the previous
COVID-19 provisions fanyynotices to terminate tenancies which had not yet
taken effect mostly"became invalid and'fandlords had to reissue and ‘restart’
termination notiees.ilasrfecommend sticking with this option, both because it is
simple and _because as the alternative is that tenants may not be left with

sufficient time to’find a new place 1o live after the restrictions end.

Subject to other GOVID-related decisions made today and the views of Ministers, |
could return te, Cabinet to seekwpolicy decisions underpinning further RTA changes in

thesfollowing two weeks:
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