Costs and benefits of proposed changes to
the Retirement Villages Act 2003

Final Report

MARTI v
J E h”(l N S Commercial in1§ojnf|i);iigiz




Disclaimer

This report has been prepared solely for the purposes stated in it. It should not be relied on for any
other purpose.

No part of this report should be reproduced, distributed, or communicated to any third party,
unless we explicitly consent to this in advance. We do not accept any liability if this report is used
for some other purpose for which it was not intended, nor any liability to any third party in respect
of this report.

Information provided by the client or others for this assignment has not been independently
verified or audited.

Any financial projections included in this document (including budgets or forecasts) are
prospective financial information. Those projections are based on information provided by the
client and on assumptions about future events and management action that are outside our control
and that may or may not occur.

We have made reasonable efforts to ensure that the information contained in this report was up to
date as at the time the report was published. That information may become out of date quickly,
including as a result of events that are outside our control.

MartinJenkins, and its directors, officers, employees, agents, consultants, and advisers, will not have
any liability arising from or otherwise in connection with this report (or any omissions from it),
whether in contract, tort (including for negligence, breach of statutory duty, or otherwise), or any
other form of legal liability (except for any liability that by law may not be excluded). The client
irrevocably waives all claims against them in connection with any such liability.

This Disclaimer supplements and does not replace the Terms and Conditions of our engagement
contained in the Engagement Letter for this assignment.
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Introduction

Background and context

The retirement villages industry comprises 425 villages, and an estimated 40,500 units.! Of these
villages, 407 are registered members of the industry body, the Retirement Villages Association. Sixty-
five per cent of villages offer a continuum of care, including aged care facilities.

There are three types of retirement village providers:

1 not-for-profit organisations (mainly linked to charitable foundations or churches)
i large commercial operators, and

i private commercial owners.

In the past two decades, the retirement villages industry has grown in size and complexity. The
number of villages has increased by 24% since 2012, and the number of units by 71%. Commercial
operators entered the market in the 1980s to 1990s and now dominate the sector. The "Big Six"
commercial operators - Ryman, Metlifecare, Summerset, Bupa, Oceania and Arvida - currently account
for a combined 47% of villages and 63% of units.

Currently, 49,000 people live in retirement villages, including 14% of the population aged 75 and over.
The aging of New Zealand's population is expected to increase the demand for retirement village
living to over 81,000 by 2033. New supply planned by the industry is expected to cover just over 80%
of the projected future demand. ?

The Retirement Villages Act 2003 and wider regulatory system provides a legal framework under
which retirement villages operate. The key purposes of the Act are to:

1  protect the interests of current and future residents of retirement villages, and

1  enable the development of retirement villages under a legal framework readily understandable by
residents, intending residents, and operators.

Apart from some minor amendments to the Code of Practice, the primary legislation and regulatory
regime have not been reviewed since the legislation was enacted.

! Estimate of the number of units in 2023 after applying the expected growth rate in units to the number of units available in 2021 as
provided in JLL (2022) New Zealand retirement villages and aged care. Research report.

2 JLL (2022) New Zealand retirement villages and aged care. Research report.



There have been growing calls for a fundamental review of the Act and regime to address operational
problems and what some stakeholders see as unfair terms and an imbalance between the rights and
responsibilities of residents and those of operators.

In 2020, Te Ara Ahunga Ora | Retirement Commission published a White Paper setting out options for
improving the regulatory function of the sector. Its subsequent report, "Submissions summary and
recommendations”, released in 2021, recommended a full review of the legislation.

The Ministry's consultation on options for change

Te TUapapa Kura Kainga | Ministry of Housing and Urban Development (the Ministry) is now
undertaking a comprehensive review of the Act, and the associated codes and regulations, to
determine whether they are still fit for purpose. The Ministry will publicly consult on potential changes
in a discussion document to be released prior to the 2023 General Election.

To inform the preparation of the discussion document, the Ministry commissioned MartinJenkins to
prepare cost benefit analyses (CBAs) on two key topics:

1  changes to key terms in Occupation Right Agreements (ORAs) relating to financial exit matters,
and

1  options for establishing a new or changed dispute resolution regime, including a new
independent body to oversee complaints and disputes processes.

This report presents the findings from our two CBAs.

Approach to cost benefit analysis

Our CBAs were prepared in line with the New Zealand Treasury's guide to social cost benefit analysis,
and its guidance note on effective consultation for impact analysis. This involved:

M  developing intervention logic maps (ILMs) for the proposed changes

M using these ILMs to identify the full range of expected costs and benefits (not just economic or
financial), and whether or not they can be quantified

9 identifying the counterfactual, and the expected types of incremental costs and benefits, over
and above this base case (the status quo)

9  assessing whether these costs and benefits can be quantified, and as far as possible monetising
them so that they can be compared with other options and the base case, and

M where possible, considering the distribution of costs and benefits, for example across retirement
village operators, residents and their families, and government agencies.
Caveats and uncertainties

Martinlenkins prepared these analyses to a very tight deadline. Our calculations are underpinned by
inputs and assumptions, which are set out in Appendix 1. These assumptions were informed by



information gathered through discussions and documents provided by the Ministry, and initial desk-
based research.

We identified several categories of costs and benefits for which we lacked data, or for which
guantification was not possible. Importantly, we were unable to quantify or monetise many of the
potential benefits of the options, and some of the costs. For some of the options relating to dispute
resolution, we have noted potential cost savings relative to the status quo option, which are
incorporated in the cost figures.

The consultation process may help fill some of these data gaps, and test the assumptions we used, to
inform the analysis for final policy proposals.



Key findings

Financial exit

Retirement village residents are required to sign a contract called an Occupation Right Agreement
(ORA), which sets out the terms and conditions of their occupancy. An upfront capital sum is usually
required, along with weekly fees for services and facilities. Operators have interest-free use of the
capital sum during the occupancy. The capital sum is repaid on exit, usually minus a fee (often called a
deferred management fee - DMF).

There are a number of financial matters that need to be resolved when an ORA is terminated or a
resident vacates their unit, including:

1  repayment of the resident's capital sum (less the DMF)

1  charging of weekly fees

M accrual of the DMF, and

1  the treatment of capital gains and losses from the resale of the outgoing resident’s unit.

The current treatment of the financial exit matters tends to favour operators over residents, and is
perceived by some as being unfair.

Te TUapapa Kura Kainga | Ministry of Housing and Urban Development is consulting on the following
options to improve the consumer protections for residents and strike an effective balance between
the rights and responsibilities of residents and those of operators.

Option 1: Mandatory repayment timeframe

I  Option 1A: Require operators to repay capital sums to the resident or the resident’s estate within
6 months after the unit is vacated (if the unit is not resold earlier).

- Option 1A(i): Apply the requirement to repay within 6 months only to new ORAs.

1  Option 1B: Require operators to repay capital sums to the resident or the resident's estate within
12 months after the unit is vacated (if the unit is not resold sooner).

- Option 1B(i): Apply the requirement to repay within 12 months only to new ORAs.
Option 2: Requiring operators to pay interest on capital sums after a certain time

i Option 2A: Require operators to pay interest on the capital sum if a unit is still unsold after
6 months.

I Option 2B: Require operators to pay interest on the capital sum if a unit is still unsold after
9 months.



Option 3: Weekly fees - Require operators to stop charging weekly fees when a unit is vacated.

Option 4: Capital gains/losses - Limit residents’ liability for a capital loss on the resale of their unit to
the same extent as they would be entitled to any share of the capital gains.

Option 5: Treatment of fixed deductions (DMFs) - Stop fixed deductions accruing once a unit is
vacated (or shortly after that).

Table 1 below provides a high-level summary of the quantifiable incremental costs and benefits of the
Option 1, 2 and 3, in present value (PV) terms.® The appraisal period is 10 years, and we applied a
discount rate of 5%.

We applied sensitivity analysis to Option 1, based on different assumptions about the solvency
threshold period for which operators need to hold capital in order to meet their repayment
obligations. This resulted in a range of costs for this option.

The results show that, based on our current assumptions, Option 3 (stopping weekly fees) is the least
costly option in terms of opportunity costs, but also has the lowest quantified benefits. It could be
implemented in combination with either of the other options. All options have a negative net present
value (NPV)* based on the opportunity costs and benefits that we can quantify at this stage. To this
end, the unquantified costs and benefits should also be considered alongside the results of the NPV.

3 PV means that the flows of costs and benefits over time are discounted to today's dollars.

The NPV is the difference between the present value of the costs and the present value of the benefits. A positive NPV indicates that
the benefits of the investment exceed the costs; a negative NPV shows that the costs outweigh the benefits.



Table 1: Summary of quantified costs and benefits for the financial exit options (10 years, 5% discount rate)

$millions

Repayment of capital sum

Option 1: Mandatory repayment timeframe

Option 2: Paying interest on capital sums

Weekly fees

Option 3: Cease weekly fees

(at 6 or 12 months)

(at 6 or 9 months)

Option 1B (repayment at 12-month): ($105.972) -
($486.676)

Option 2B (units unsold after 9 months): ($0.684)

Option 1A (repayment at 6-month): $265.567 - $1,103.115 Option 2A (units unsold after 6 months): $70.002 $6.418
Present value of costs

Option 1B (repayment at 12-month): $120.712 - $501.416 Option 2B (units unsold after 9 months): $29.585

Option 1A (repayment at 6-month): $56.560 Option 2A (units unsold after 6 months): $66.801 $1.715
Present value of
benefits

Option 1B (repayment at 12-month): $14.740 Option 2B (units unsold after 9 months): $28.900

Option 1A (repayment at 6-month): ($209.007) - Option 2A (units unsold after 6 months): ($3.202) ($4.703)

($1,046.556)
NPV




Unquantified benefits and costs

A range of benefits and costs that will be generated by changes in the financial exit processes cannot
be quantified at this stage. These benefits and costs are explained in more detail later in this report.
Taken together, they may be significant for both residents and operators.

Table 2 provides a qualitative assessment of the potential magnitude of these benefits compared to
the status quo. Option 1 will have the greatest impact on these benefits because of the greater
certainty associated with a mandatory entitlement period. If any of the options are implemented
together, this could increase the magnitude of total benefits.

Table 2:  Potential magnitude of unquantified benefits under each option

Unquantified benefits Option 1 Option 2 Option 3

Less stress and greater certainty for residents VVV \ VVV
and their families

Increased confidence in retirement villages VVV \/ VVV

Increased incentives for operators to maintain VVV
and improve villages

Reduction in time and financial costs VvV V VvV
associated with disputes related to financial
entitlements

Increased certainty for operators VV
Key:
\Y Low
VvV Moderate
VVV High

Table 3 provides an assessment of the potential magnitude of the relevant non-quantifiable costs.
Option 1 will have a greater impact on these costs than the other options because of the larger
associated financial impacts. Again, although they are currently assessed as discrete options, any of
the main options could be implemented together, which would increase the relevant costs.

8
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Table 3: Potential magnitude of unquantified costs under each option

Unquantified costs Option 1 Option 2 Option 3
Offsetting financial and service impacts on VVV V VvV
residents

Reduced ability of some operators to maintain VvV

operations or to expand

Detrimental impact on the housing market V
Key:
\ Low
A% Moderate
VVV  High

Unmodelled options

We were unable to model two of the five main options, due to lack of data. They were:
1  Option 4: Capital gains/losses

M  Option 5: Treatment of fixed deductions.

We were also unable to model three of the sub-options for Option 1, again due to lack of data. They
were:

1 exemptions for some villages
1  applying the mandatory repayment timeframe only to new ORAs (sub-options 1A(i) and 1B(i)).

Our report contains qualitative discussion of these options.

Dispute resolution

Case for change

Complaints and disputes in a retirement village setting may occur between residents and operators,
operators and residents, former residents and operators, or between residents. The Retirement
Villages Act 2003 sets out two forms of dispute procedures. Each operator must have a facility for
resolving residents' complaints. The Act also provides for a formal dispute resolution process.

9
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A range of concerns with the current dispute resolution system have been raised by stakeholders, and
investigated by Te Ara Ahunga Ora | Retirement Commission.®

The Ministry is consulting on changes to the dispute resolution system, to provide a process for
resolving complaints and disputes that is consistent with best practice principles, and that protects
the interests of residents while also enabling the retirement villages industry to develop.

We assessed the following options:
Option1 Status quo

Option 2 Status quo with some improvements to, among other things, make the process fairer for
residents

Option 3 Establish a new dispute resolution scheme to replace the current formal complaints and
dispute panel process, by either:

Option 3A Establishing a Commissioner-based dispute resolution scheme, or
Option 3B Appointing a dispute resolution provider to deliver a new scheme.

Common to both options 3A and 3B is the introduction of a complaint assessor role.

Table 4 below provides a high-level summary of the total costs of the options, in PV terms, relative to
continuing the status quo. The appraisal period is 10 years, and we applied a discount rate of 5%.

We applied sensitivity analysis to the options for change, based on different assumptions about the
growth in the proportion of complaints that might eventuate. This provided a range of costs for each
option.

The results show that, based on our current assumptions, Option 3B (appoint a dispute resolution
provider to deliver a new scheme) is the least costly option in PV terms, relative to the status quo. This
is because of the lower costs associated with contracting an existing provider compared to creating a
new commissioner scheme with associated staff and overhead costs under Option 3A, or adding
additional services to the existing process under Option 2.

Sources include: Bev James and CRESA (2015) Retirement Villages Act 2003 Monitoring report disputes process report 2: the
practice, experience and views of dispute resolution; Commission for Financial Capability (2020) Retirement villages legislative
framework: assessment and options for change 2020 (white paper); Te Ara Ahunga Ora (2021) Retirement villages legislative
framework: assessment and options for change - submissions summary and recommendations 2027; Retirement village complaints
and disputes resolution online workshop 11 May 2022, hosted by Te Ara Ahunga Ora; Online meeting between Te Ara Ahunga Ora
and dispute panellists 25 February 2022; Te Ara Ahunga Ora (2022) Retirement villages complaints and disputes: an assessment.

10
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Table 4:
rate)

Option 1: Retain
status quo

Option 2: Status quo
with changes

Option 3A: Establish
a new

Commissioner-based
scheme

Summary of quantified costs for the dispute resolution options (10 years, 5% discount

Option 3B: Appoint a
DR provider to
deliver a new
scheme

Present value of

costs ($m) $7.676

$11.250 - $28.865

$8.470 - $16.118

$7.739 - $15.424

PV of incremental
costs compared to -
Status Quo ($m)

$3.574 - $21.189

$0.795 - $8.442

$0.063 - $7.749

Unquantified benefits

A range of benefits will be generated by changing the dispute resolution processes cannot be

quantified at this stage. Taken together, these benefits may be significant for both residents and

operators. Table 5 provides a qualitative assessment of the potential magnitude of these benefits

compared to the status quo. These benefits are explained in more detail later in this report.

Options 3A and 3B will provide the largest unquantified benefits. It is possible that these will be larger

for 3A due to it being a scheme developed for and delivered through a dedicated commissioner

service (rather than contracted through a provider that would probably also offer services to other

parties). Under Option 3A, we have assumed the new scheme will be established as part of

Te Ara Ahunga Ora, which would provide benefits through taking advantage of its knowledge of the

retirement village sector, and its reputation and relationships across the sector.

n
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Table 5:  Potential magnitude of unquantified benefits under each option

Non-quantifiable benefits Option 2 Option 3A Option 3B
Less stress and increased satisfaction for residents \ VVV VVV
Value of time saved in complaints processes \Y VVV VvV
Avoided complaints and improved services V \YAY) VvV
Increased operator productivity \Y \Y
Increased confidence in and reputation of retirement villages VVV \AY)
Increased cohesion amongst residents in villages \% Y,

Key:

\ Low

A%, Moderate
VVV High

12
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Financial exit




Current state: Financial exit

The business model used by retirement village
operators

The three types of operators use similar business models. An upfront capital sum is usually required,
along with weekly fees for services and facilities.

1  Operators have interest-free use of the capital sum during the occupancy.

1  The capital sum is repaid on exit, usually minus a fee (often called a "deferred management fee" -
DMF). The DMF is typically 20-30% of the entry-value lump sum. It includes a margin to help cover
the capital costs of supplying and upgrading village facilities for future residents.

Figure 1:  Illlustration of the retirement villages operators' business model

For illustrative purposes only; not to scale

Unit sells for
$800,000
o m———— ] Unit sells for
$750,000

Interest-free use of

Unit sells for - money
$600,000

---------- $7,280/year

average weekly

fees
Unit sells for
$400,000

$600,000
returned to
resident on $562,500
exit returned to
resident on
exit

$450,000
returned to

resident on

-05% = exit

$300,000
returned to
resident on
exit

Unit built for
$350,000 3200(;“;00

i DMF $187,500
DMF $150,000 retained by retained by

retained by operator operator
operator

DMF
$100,000
retained by
operator

Source: Adapted from Retirement Villages Association (2022) Submission to the Social Services and Community Select Committee.

Occupation Right Agreements

Residents are required to sign a contract called an Occupation Right Agreement (ORA), which sets out
the terms and conditions of their occupancy. There are three broad types of ORA:

14
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1 a licence to occupy (LTO)
1 unit title, and
1 rent or lease.

The majority of ORAs (95%) are LTOs. LTOs are a contractual right to occupy a retirement property,
not a fee simple (ownership) interest in the property.

Financial exit

A number of financial matters need to be resolved when an ORA is terminated or a resident vacates
their unit, including:

1  repayment of the resident's capital sum (less the DMF)

1  charging of weekly fees

M  accrual of the DMF,% and

1 the treatment of capital gains and losses from the resale of the outgoing resident’s unit.

According to the Retirement Villages Association, the average time for repayment of capital sums is
four months. In 2021, 77% of all units were relicensed within six months and a further 14% were
relicensed between six and nine months.”

Operators can continue charging weekly fees after a unit is vacated, though these fees must be
reduced by at least 50% after six months. There is no time limit on how long this half charge can
continue. The Retirement Villages Association reports that 44% of operators stop charging weekly fees
within a month after a resident vacates a unit and this proportion is increasing each year. Others keep
charging weekly fees afterwards with variable cessation dates, such as six months after termination or
when the exit repayment is made to the outgoing resident, whichever is earlier. Some operators
continue charging weekly fees until a unit is relicensed, to ensure they have sufficient cash flow.

Operators are not required to share the capital gains from relicensing a unit with outgoing residents.
While some ORAs involve sharing of capital gains, most do not. A very small proportion of ORAs
decrease the capital repayment by some or all of the potential capital losses, without a share of the
capital gains.

¢ Jones (2016) explains that: "[iln general, the fixed deduction is calculated as a percentage of the entry payment and accrues over the
period of the first five years from the commencement date. Under some ORAs, a portion of the fixed deduction can accrue on the
actual commencement date of the ORA. The accrual period ends depending on the terms of each ORA." Sara Jones (2016) The
financial implications of living in a retirement village: A comparative review of the financial terms of the Occupation Right
Agreement. LAWS 543 Elder Law Research Paper, Faculty of Law, Victoria University

7 Retirement Villages Association (2021) Blueprint for New Zealand's retirement villages sector.
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The case for change: Financial exit

Drivers for change

The treatment of the financial exit matters under the current regulatory regime tends to favour
operators over residents, and is seen by some as unfair.

Operators have no obligation to repay the capital sum until the unit is resold. They may lack the
incentive to quickly resell units after exit, as they continue to have interest-free use of the capital and
they can also continue charging weekly fees (though these must be reduced by at least 50% after six
months). Operators may have an incentive to prioritise selling other units, whether new or refurbished,
that offer better returns. Smaller or non-profit villages may not have access to funds to repay the
capital sum, if the unit remains unsold.

In extreme cases, residents (or the resident’s estate) may not receive their capital repayments until
more than 12 months after vacating their unit and are charged weekly fees until the unit is resold. This
can create financial hardship for some residents and their families. The complaints and disputes
processes may not be adequate to protect residents’ interests in these extreme cases.

Te Ara Ahunga Ora has recommended a policy review that considers options for improving the resale
and buy-back process, and restricting the charging of weekly fees after a resident vacates a unit.?

Desired outcomes

The desired outcomes are:
i adequate consumer protections for residents and intending residents of retirement villages

1 an effective balance between the rights and responsibilities of residents and those of operators,
and

1  the ongoing viability of the retirement village sector and its ability to provide consumers with
choice through a range of retirement housing options.

Voluntary initiatives

In 2021, the Retirement Villages Association launched a "Blueprint for New Zealand's Retirement
Villages Sector”, promoting a range of voluntary changes in the sector. The changes included, for
example, operators paying interest on outstanding capital sums from nine months after a resident

Te Ara Ahunga Ora (2021) Retirement villages legislative framework: assessment and options for change. Submissions summary and
recommendations 2021.
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vacates a unit, stopping weekly fees after a unit is vacated, committing to relicensing units as quickly
as possible, and eliminating unfair clauses in ORAs.?

The Retirement Villages Residents Association has published a “Framework for fairness”, which sets
out its recommended guidelines for achieving fairness and best practices in the sector.™

Overview of options

The Ministry is considering the following options.

These changes could be restricted to certain classes of retirement villages, such as larger, for-profit
operators.

The requirements could be prospective (applying to new ORAs only) or retrospective (covering all
existing ORAs).

Option 1: Mandatory repayment timeframe

1  Option 1A: Require operators to repay capital sums to the resident or the resident’s estate within
6 months after a unit is vacated (if the unit is not resold sooner). This option would ensure that
residents (or their estates) never need to wait more than six months to receive their capital sums.

- Option 1A(i): Apply the 6-month timeframe for mandatory repayment only to new ORAs.

1  Option 1B: Require operators to repay capital sums to the resident or resident’s estate within
12 months after a unit is vacated (if a unit is not resold sooner). This option would ensure that
residents (or their estates) never need to wait more than 12 months to receive their capital sums.

- Option 1B(i): Apply the 12-month timeframe for mandatory repayment only to new ORAs.
Exemptions

9  Certain classes of retirement villages could be exempt from the proposed mandatory repayment
timeframes - for example not-for-profit villages.

Option 2: Requiring operators to pay interest on capital sums after a certain time
M  Option 2A: Require interest to be paid on the capital sum if a unit is still unsold after 6 months.

i  Option 2B: Require interest to be paid on the capital sum if a unit is still unsold after 9 months.

? Retirement Villages Association (2021) Blueprint for New Zealand’s retirement villages sector.

° Retirement Villages Residents Association (2021) Framework for fairness: Guidelines for achieving best practice in New Zealand
retirement villages.
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Weekly fees

Option 3: Require operators to stop charging weekly fees when a unit is vacated.

Capital gains/losses

Option 4: Limit residents’ liability for a capital loss on the resale of their unit to the same extent as
they would be entitled to any share of a capital gain.

So, for example:
1  If no capital gains are shared with outgoing residents, residents are not liable for any capital loss.

1  1f50% of capital gains are shared with residents, residents are liable for no more than 50% of any
capital loss.

1 If residents are entitled to 100% of the capital gains, they may be liable for 100% of any capital
loss.

Treatment of fixed deductions

Option 5: Stop the fixed deductions (DMFs) from accruing once a unit is vacated (or shortly after
that).

Intervention logic

An intervention logic map for these changes is set out below.
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Intervention logic map: Financial exit matters

° Context Problem Opportunities

DRIVERS AND

Incoming residents to retirement villages are required to Financial exit terms currently favour operators. Operators Te Ara Ahunga Ora | Retirement Commission has
OPPORTUNITIES pay a capital sum for the right to occupy theirunit. This may lack the incentive to quickly re-sellunits after exit, as recommended a policy review that considers options to

capital sumis repaid (minus a fee, often called a "deferred they continue to have interest-free use of the capital, and improvethe resaleand buy-back process, and to restrict

management fee" - DMF) following termination of their can continue charging weeklyfees (though these must be the charging of weekly fees after a resident vacates a unit.

Occupation Right Agreement(ORA), but there is no reduced to 50% after 6 months). Some ORAs decrease the

obligation for the operatorto do so until the unitis resold. capital repaymentby someorall of potential capital

0 losses, withouta share of any capital gains.

Key stakeholders: The Ministry of Housingand Urban The desire to provide certainty and fairness for residents Amendments to the Retirement Villages Code of Practice
INPUTS Development, MBIE, retirement village operators, needs to be considered alongside operators' business 2008.

retirement village residents (current and future) and their models.

whanau.

Funding: costs of regulatory change (govt).

Systems: policy and regulatory mechanisms, market

operations.
Introduce minimum standards for financial exit: Options for the repayment of capital sums are: Changes could be restricted to larger, for-profit
INTERVENTIONS . . . I . operators
Guaranteed repayment timeframes after exit. +  Requiring repayment within é or 12 months of exit. p :
+ Stopping weekly fees on exit. + Requiring interestto be paid on the capital sum if the Implementation of requirements could be prospective
. . . i i new ORAs only) or retrospective (covering existin
+ Requirementthat residents can only be liable fora unit remains unsoldafteré or 9 months. (ORA ) Y P ( 9 9
. s).
capital loss on resaleto the same extent as they are
entitled to a share of capital gains.
* Stoppingaccrual of the DMF once unit is vacated.
Financial exit obligations on operators come into effect. Operators implementrequirements in the terms of ORAs, Guidance and information provided to operators and
OUTPUTS and adjust their cash reserves as necessary. residents about the new requirements, and their rights

and responsibilities.

Consumerprotections for retirement village residents are Residents ortheir whanau don't pay forservices theyare There are increased incentives on operators to promptly
SHORT-TERM enhanced. not receiving, and ownership rights they are not getting relicense units. There are reduced instances of long wait-
OUTCOMES the benefitof. times for capital sum repayments.
Residents and their whanau have greater certainty about
when they will receive their money.
Thereis an effective balance between the financial rights There are adequate consumer protections for residents The on-going viability of the retirementvillages sector,
MEDIUM-TERM and responsibilities of residents and operators. and intending of retirement villages, and their whanau. and its ability to provide a range of retirement housing
OUTCOMES options and consumerchoice, is maintained.
LONG-TERM * The interests of residents and intending residents of retirement villages are protected
OUTCOMES * The development of retirement villages is enabled under a legal framework readily understandable by residents, intending

residents, and operators



Cost benefit analysis: Financial exit

Summary of costs and benefits

Table 6, below provides a high-level summary of the quantifiable incremental costs and benefits of
Options 1, 2 and 3, in PV terms. The appraisal period is 10 years, and we applied a discount rate of 5%
consistent with Treasury CBA guidance.™ Our assumptions are set out in Appendix 1.

For modelling purposes, Year 0 is the current year (2023) and we assume that any legislative changes
would be passed in Year 1. We have made the following implementation assumptions for each option.

T  Option 1- We assume a transition time is required for some operators to adapt their business
models to have sufficient cashflow before this option is imposed. We assume two years for this
transition.

1 Option 2 - We assume this would be implemented from year 1 (2024).
1 Option 3 - We assume no transition time.

We applied sensitivity analysis to Option 1, based on different assumptions about the solvency
threshold period for which operators need to hold capital in order to meet their repayment
obligations. This resulted in a range of costs for this option.

The results show that, based on our current assumptions, Option 3 (stopping weekly fees) is the least
costly option, but also has the lowest quantified benefits. It could be implemented in combination
with either of the other options.

All options have a negative NPV based on the costs and benefits that we can quantify at this stage. To
this end, the unquantified costs and benefits should also be considered alongside the results of the
NPV.

, retrieved 22 May 2023.
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Table 6: Summary of quantified costs and benefits for the financial exit options (10 years, 5% discount rate)

$millions

Repayment of capital sum

Option 1: Mandatory repayment timeframe

Option 2: Paying interest on capital sums

Weekly fees

Option 3: Cease weekly fees

(at 6 or 12 months)

(at 6 or 9 months)

Option 1B (repayment at 12-month): ($105.972) -
($486.676)

Option 2B (units unsold after 9 months): ($0.684)

Option 1A (repayment at 6-month): $265.567 - $1,103.115 Option 2A (units unsold after 6 months): $70.002 $6.418
Present value of costs

Option 1B (repayment at 12-month): $120.712 - $501.416 Option 2B (units unsold after 9 months): $29.585

Option 1A (repayment at 6-month): $56.560 Option 2A (units unsold after 6 months): $66.801 $1.715
Present value of
benefits

Option 1B (repayment at 12-month): $14.740 Option 2B (units unsold after 9 months): $28.900

Option 1A (repayment at 6-month): ($209.007) - Option 2A (units unsold after 6 months): ($3.202) ($4.703)

($1,046.556)
NPV
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Unquantified benefits and costs

A range of benefits and costs that would be generated by changes in the financial exit processes
cannot be quantified at this stage. Taken together, these benefits and costs may be significant for
both residents and operators. The sections below on "Unquantified costs and benefits" describes each
of the benefits in more detail.

Table 7 provides a qualitative assessment of the potential magnitude of these benefits compared to
the status quo. Option 1 will have the greatest impact on these benefits because of the greater
certainty associated with a mandatory entitlement period. If any of the options are implemented
together, this could increase the magnitude of total benefits.

Table 7: Potential magnitude of unquantified benefits under each option

Unquantified benefits Option 1 Option 2 Option 3

Less stress and greater certainty for residents VVV V VVV
and their families

Increased confidence in retirement villages VVV \/ VVV

Increased incentives for operators to maintain VvVV
and improve villages

Reduction in time and financial costs VvV V VvV
associated with disputes related to financial
entitlements

Increased certainty for operators VvV
Key:
\Y Low
\YAY Moderate
VVV High

Table 8 provides an assessment of the potential magnitude of the relevant non-quantifiable costs.
Option 1 will have a greater impact on these costs than the other options because of the larger
associated financial impacts. Again, although they are currently assessed as discrete options, any of
the main options could be implemented together, which would increase the relevant costs.
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Table 8: Potential magnitude of unquantified costs under each option

Unquantified costs Option 1 Option 2 Option 3
Offsetting financial and service impacts on VVV V VvV
residents

Reduced ability of some operators to maintain VvV

operations or to expand

Detrimental impact on the housing market Vv
Key:
\ Low
\AY; Moderate
VVV  High

Option 1: Mandatory repayment timeframe at 6
or 12 months

Under this option, operators will be required to repay capital sums to residents or residents’ estates
within 6 or 12 months of the unit being vacated (if the unit is not resold earlier).

Option 1: Quantified costs and benefits

The potential impacts on operators

Requiring operators to repay capital sums within a set time will affect their cashflow, because of the
amount of the reserves they will need in order to temporarily fund the exit entitlements (which are
eventually paid back when the unit is resold). For each operator, this amount depends on:

M the vacancy rate and the standard time to reoccupy a unit in a retirement village

91 the size of the retirement village, and

1 the size of the exit entitlements.

These cashflow impacts result in an opportunity cost to operators.

Under the 6-month option (sub-option 1A), the cashflow impact in 2023 is estimated to be $722 million.

At a pre-tax cost of capital of 10%, the opportunity costs range from $18.201 million (for a 3-month
solvency threshold period) to $75.603 million (for a 12-month solvency threshold period).
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Under the 12-month option (sub-option 1B), the cashflow impact in 2023 is estimated to be $328
million. At a pre-tax cost of capital of 10%, the opportunity costs range from $8.273 million (for a 3-
month solvency threshold period) to $34.365 million (for a 12-month solvency threshold period).

In both cases, the opportunity costs will increase as the number and value of units increase over time.

The potential benefits to residents or their estates

By paying a proportion of affected residents (or their estates) their entitlements earlier, the residents
are able to invest the amount received and obtain a return over the relevant period (the difference
between when the settlement would have been made and the 12-month period). We assume the
average difference in time is again four months and the average return the residents could receive is
the long-term average 6-month deposit rate (that is, 3% per year). These benefits would accrue from
the second year after this option is implemented.

The size of the benefit could be offset by any increase in charges (for example, weekly fees or deferred
management fees) that operators impose on residents to make up for the opportunity costs. At this
stage, we have not accounted for this potential second-order effect in the estimates but have
identified these as unquantified costs.

Estimated costs and benefits

Based on these assumptions, our estimates of the current costs and benefits associated with Option 1
are presented in Table 9, Table 10 and Table 11.

For a mandatory repayment at six months, the PV of costs over 10 years (depending on the solvency
period selected) is estimated to be between $265.6 million and $1,103.1 million and the PV of benefits
is $56.6 million.

For a mandatory repayment at 12 months, the PV of costs over 10 years (depending on the solvency
period selected) is estimated to be between $120.7 million and $501.4 million and the PV of benefits is
$14.7 million.

Both sub-options result in negative NPVs.
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Table 9: Quantified costs and benefits associated with Option 1 (10 years, 5% discount rate)

Costs and benefits - PY

Option 1A: repayment at 6-

months

Option 1B: repayment at 12-
months

Costs

PV of opportunity cost impact of mandatory exit
deadline: 3-to-12-month solvency threshold ($m)

($265.567) - ($1,103.115)

(8$120.712) - ($501.416)

Benefits

PV of return on resident invested funds ($m)

$56.560

$14.740

NPV ($m)

($209.007) - ($1,046.556)

($105.972) - ($486.676)

Table 10: Undiscounted costs associated with Option 1 (10 years)

Option 1A: repayment at 6-

months

Option 1B: repayment at 12-
months

Opportunity cost impact of mandatory exit
deadline: 3-to-12-month solvency threshold ($m)

($367.668) - ($1,527.224)

($167.122) - ($694.193)

Sector wide cost per unit ($)

$745 - $3,095

$339 - $1,407
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Table 11:  Annval profile of undiscounted costs associated with Option 1

Option 1A: repayment at 6- Option 1B: repayment at 12-

Undiscounted costs

months months

Annual opportunity cost impact of mandatory exit deadline: 3-to-12-month solvency threshold ($m)

Year 0 - 2023
Year 1

Year 2 ($23.418) - ($97.275) (810.645) - ($44.216)
Year 3 ($26.563) - ($110.339) ($12.074) - ($50.154)
Year 4 ($30.131) - ($125.158) ($13.696) - ($56.89)
Year 5 ($34.177) - ($141.967) ($15.535) - ($64.53)
Year 6 ($38.768) - ($161.033) ($17.622) - ($73.197)
Year 7 ($43.974) - ($182.66) ($19.988) - ($83.027)
Year 8 ($49.88) - ($207.192) ($22.673) - ($94.178)
Year 9 ($56.579) - ($235.018) ($25.718) - ($106.827)
Year 10 ($64.178) - ($266.582) ($29.172) - ($121.174)

Total opportunity cost ($m)

($367.668) - ($1,527.224)

($167.122) - ($694.193)

Annual opportunity cost per unit: 3-to-12-month solvency threshold ($)

Year 0 - 2023
Year 1

Year 2 ($524) - ($2,176) ($238) - ($989)
Year 3 ($566) - ($2,351) ($257) - ($1,068)
Year 4 ($61) - ($2,539) ($278) - ($1,154)
Year 5 (8660) - ($2,742) ($300) - ($1,246)
Year 6 ($713) - ($2,961) ($324) - (51,346)
Year 7 ($770) - ($3,198) ($350) - ($1,454)
Year 8 ($831) - ($3,454) ($378) - ($1,570)
Year 9 ($898) - ($3,730) ($408) - ($1,696)
Year 10 ($970) - ($4,029) ($4417) - ($1,831)

Average opportunity cost per unit: ($)

($745) - ($3,095)

($339) - ($1,407)

Option 1: Unquantified costs and benefits

Table 12 and Table 13 provide a qualitative assessment of the potential unquantifiable costs and

benefits of Option 1. These impacts are described below in the section on "Unquantified costs and

benefits".
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Table 12: Potential magnitude of unquantified benefits under Option 1

Unquantified benefits Option 1

Less stress and greater certainty for residents VVV
and their families

Increased confidence in retirement villages VVV

Increased incentives for operators to maintain VVV
and improve villages

Reduction in time and financial costs VvV
associated with disputes related to financial
entitlements

Increased certainty for operators VvV

Table 13: Potential magnitude of unquantified costs under Option 1

Unquantified costs Option 1

Offsetting financial and service impacts on VVV
residents
Reduced ability of some operators to maintain VvV

operations or to expand

Detrimental impact on the housing market V
Key:
\ Low
A%, Moderate
VVV High
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Option 2: Require operators to pay interest on
the capital sum after a certain time

Under this option, operators would be required to pay interest to a resident on the capital sum if their
unit remains unsold after a certain period (for example, 4, 6 or 9 months).

We have modelled options for 6 and 9 months. We did not model a 4-month option because data on
the number of units that remain unsold after this period is not available.

Option 2: Quantified costs and benefits

Our estimates of the current costs and benefits associated with Option 2 are presented in Table 14.
Based on the costs and benefits that can be quantified at this point, Option 2B is the less costly option
and is closer to achieving a neutral NPV.

Table 14: Present value of quantified costs and benefits associated with Option 2, with interest

payments after 6- and 9-months (10 years, 5% discount rate)

Costs and benefits ($m) Option 2A Option 2B
(6 months) (9 months)
Costs (PV)
PV of opportunity cost of debt to pay out interest $70.002 $29.585

Benefits (PV)

PV of return on resident invested funds $66.801 $28.900

NPV ($3.202) ($0.684)

Option 2: Unquantified costs and benefits

Table 15 and Table 16 provide a qualitative assessment of the potential unquantifiable costs and
benefits of Option 2. These impacts are described below in the section on "Unquantified costs and
benefits".
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Table 15:  Potential magnitude of unquantified benefits under Option 2

Unquantified benefits Option 2

Less stress and greater certainty for residents V
and their families

Increased confidence in retirement villages V

Increased incentives for operators to maintain
and improve villages

Reduction in time and financial costs V
associated with disputes related to financial
entitlements

Increased certainty for operators

Table 16: Potential magnitude of unquantified costs under Option 2

Unquantified costs Option 2

Offsetting financial and service impacts on V
residents

Reduced ability of some operators to maintain
operations or to expand

Detrimental impact on the housing market

Key:

\ Low

A%, Moderate
VVV High
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Option 3: Weekly fees stop when a unit is
vacated

Option 3: Quantified costs and benefits

Our estimates of the current costs and benefits associated with Option 3 are presented in Table 17.
Based on the costs and benefits that can be quantified at this stage, this option has a negative NPV of
$4.703 million.

Table 17:  Present value of costs and benefits associated with Option 3 (10 years, 5% discount rate)

Costs and benefits ($m) Total (PV)

Costs

PV of opportunity cost of interest foregone $6.418
Benefits

PV of return on investment of weekly fees $1.715
NPV ($4.703)

Option 3: Unquantified costs and benefits

Table 18 and Table 19 provide a qualitative assessment of the potential unquantifiable costs and
benefits of Option 3. These impacts are described below in the section on "Unquantified costs and
benefits".
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Table 18: Potential magnitude of unquantified benefits under Option 3

Unquantified benefits Option 3

Less stress and greater certainty for residents VVV
and their families

Increased confidence in retirement villages VVV

Increased incentives for operators to maintain
and improve villages

Reduction in time and financial costs VvV
associated with disputes related to financial
entitlements

Increased certainty for operators

Table 19:  Potential magnitude of unquantified costs under Option 3

Unquantified costs Option 3
Offsetting financial and service impacts on VvV
residents

Reduced ability of some operators to maintain
operations or to expand

Detrimental impact on the housing market

Key:

\ Low

A%, Moderate
VVV High
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Unquantified costs and benefits

Some of the benefits that would be generated by changes in financial exit terms cannot be quantified.
Based on initial desk-based research and our own qualitative assessment, the most significant of these
benefits are summarised below.

Less stress and greater certainty for residents and families

The wait for the exit payment can cause considerable distress and financial hardship for residents, and
also for their families when they are managing a transition into aged care or are managing a
deceased's estate. The payment can represent a significant proportion of a resident’s wealth. Some
residents may find they cannot afford to enter alternative facilities until the payment is made. The
resident or their families would be better able to plan their financial affairs if they had more certainty
about the maximum period until the exit entitlement is paid.

Increased confidence in retirement villages

Potential residents may be more confident about entering a village if they know their exit entitlement
will be paid to them or their family within a set time. This could lead to increased business for, and
investment in, retirement villages.

Increased incentives for operators to maintain and improve villages

A mandatory period for the exit payment will provide further incentives for operators to quickly resell
existing units, for example by upgrading them, rather than focussing on potentially more profitable
new units. It could also lead to greater consistency across operators in wait times for repayment,
leading some to identify further ways to improve their competitiveness against other operators or
against alternative accommodation options, for example by ensuring they offer attractive contract
terms or through improved marketing. This would benefit existing and future residents.

Reduction in time and financial costs to residents and operators
associated with financial disputes

In the past, a small proportion of complaints related to fees and charges. These have usually been less
than 5% of formal complaints, although this increased to close to 14% in the six months to September
2022.

Increased certainty for operators

For some of the options, operators will know with certainty that they have to pay exit entitlements
within the specified timeframe. This could improve their ability to plan and, over the long-term,
improve their financial capacity.
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Several of the costs that may be imposed on residents, retirement villages, and the housing market
more generally cannot be quantified at this stage because of a lack of information. These qualitative
costs are summarised below.

Offsetting financial and service impacts on residents

To be able to make earlier exit payments, operators may charge higher upfront prices for units or
higher DMFs. Earlier payments may also reduce the ability of operators to develop and provide some
services, such as aged care support. This could offset any gains made by existing or new residents
from the repayment requirement, and reduce residents' access to services and care.

Conversely, the increased pressure on operators to sell a unit within the required time may result, in
some cases, in units being sold for a lower upfront price, particularly if the deadline is looming. As
most ORAs are licences to occupy, this would have no impact on most existing residents as the resale
price is unrelated to their capital sum repayment. It would affect only those residents who have unit
title.

There is also a potential non-quantifiable cost associated with stopping weekly fees when a resident
leaves the unit. Assuming the village management and maintenance costs associated with the unit
continue, these must be met by the remaining residents, and this may result in higher weekly fees for
existing and new residents.

Reduced ability of some operators to maintain operations or to expand

Some operators may be unable to secure the necessary cash reserves or equity and therefore may not
be able to continue to operate or may be constrained from expanding under Option 1.

This will be particularly the case for smaller and not-for-profit operators that do not have significant
reserves to draw on, ultimately reducing competition in the industry. However, the larger, for-profit
operators may be able to fill any future gaps in supply.

Detrimental impact on the housing market

Higher upfront prices or higher DMFs could lead to reduced demand for retirement villages and lead
to greater demand for alternative housing or more retirees remaining in current housing, reducing
housing supply and contributing to higher house prices.

Options that were not modelled

We were unable to model two of the five main options, and two of the sub-options, due to lack of
data.
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Exemptions

The Ministry is considering exempting certain classes of retirement villages from the proposed
mandatory repayment timeframes, for example not-for-profit villages. We have not been able to
model the impact of exemptions, as this would require detailed information on sales of units by
operator type, which is not available. However, we expect the exemptions would make it easier for
these operators (reducing the total costs to them of this option), but also reduce the benefits to
residents.

Applying the repayment requirement only to new ORAs - sub-options
1A(i) and 1B(i)

In order to model the sub-options of 1A(i) and 1B(i), we would need an estimate of the proportion of
units to be relicensed each year under new ORAs. This data is not available. However, in the short- to
medium-term, it would reduce both the benefits and the costs of the mandatory repayment
timeframes option as we have modelled it. In the longer-term, as all ORAs come under the scope of
the new requirement, the NPV relative to the other options would be the same as for Option 1.

Option 4: Limit residents’ liability for a capital loss on the resale of their
unit to the same extent as they would be entitled to any share of a
capital gain.

This option would limit a resident’s liability for a capital loss on the resale of their unit to the same
extent as they would be entitled to any share of the capital gains.

In order to model this, we would need to know how many ORAs contain provisions for sharing capital
losses, how many of these units are resold each year, and of those, the extent and amount of capital
losses arising each year. That data is not available. However, we would expect such capital losses to
be relatively rare, and therefore we would expect this proposed change to have no impact on the vast
majority of operators.

A review of ORAs in 2021 by Covenant Trustee found that only 69 villages included a capital loss clause
without sharing capital gain. In following up with these operators, the Retirement Villages Association
has found that some have since removed the capital loss clause from their ORAs. All other operators
would be unaffected by the option.
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Treatment of fixed deductions

Option 5: Stop the fixed deductions (DMFs) from accruing once a unit is
vacated (or shortly after that).

DMFs can be between 20% and 30% of the value of the unit, and they can accrue over 2 to 5 years. To
model the impacts of this option, we would need to know how many units are or will be vacated over
2, 3, 4 and 5 years, and within this, the various combinations of DMFs and accrual periods, and how
many units are vacated before the DMFs are fully accrued across the different possible variations. This
data is not available.
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Dispute resolution




Current state: Dispute resolution

The current complaints and disputes resolution
process

Residents' rights

Residents’' rights relating to complaints and disputes are set out in the Code of Residents’ Rights.
Under the Code, residents have the right:

1 to complain to the operator and to receive a response within a reasonable time

1 to aspeedy and efficient process for resolving disputes between the resident and the operator,
or between residents, and

1 toinvolve a support person or representative.

Two forms of dispute procedures

Complaints and disputes in a retirement village setting may occur between residents and operators,
operators and residents, former residents and operators, or between residents.

The Retirement Villages Act sets out two forms of dispute procedures:

M  Each operator must have a facility for resolving residents' complaints. The minimum procedures
and requirements for setting up and operating this process are set out in the Retirement Villages
Code of Practice 2008. If an informal complaint is not resolved or the resident chooses to skip
that step, a resident can make a formal complaint. If a formal complaint cannot be resolved within
20 working days, the operator must refer it to the statutory supervisor for recommendations on a
way forward. If a complaint is still unresolved after a further 20 working days, the operator must
offer mediation.

1 A formal dispute resolution process. Both residents and operators have the right to issue a
dispute notice. When a dispute notice is given, the operator must appoint a disputes panel, from
a list of people approved by the Retirement Commissioner. Parties can have legal representation
before the disputes panel. The panel issues a final determination or decision, which is binding.
Both parties have the right of appeal to the courts.

These processes are illustrated in Figure 2, below.

Costs

When a statutory supervisor is involved in a formal complaint, they charge the operator a separate fee
on the basis of time and attendance. This fee is in addition to the annual fee they charge to operators.
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However, they typically charge this additional time only if it exceeds reasonable hours (that are
covered by the annual fee).”

The operator pays the cost of the mediator, except if it is a dispute between residents, in which case
the costs of mediation are shared between the residents and the operator. When a dispute panel is
involved, the operator meets the costs of the panel, whether or not the operator is a party to the
dispute.

Both operators and residents bear the costs of preparing for and attending meetings, including
mediation and dispute panel meetings, and of any legal representation or expert advice they engage.

2 Mobius Research & Strategy (2018). Monitoring the Effects of the Retirement Villages Act (2003): The effectiveness of statutory
supervision. Report for the Commission for Financial Capability. https://assets.retirement.govt.nz/public/Uploads/Monitoring-and-
Reports/9bbcOafa50/CFFC-Effectiveness-of-Statutory-Supervision-Final-Report-

June-2018.pdf.
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Figure 2: Current process for complaints and disputes resolution

INFORMAL CONTACT FORMAL COMPLAINTS FACILITY PROCEDURE DISPUTE PANEL

INFORMAL CONTACT FORMAL COMPLAINT STATUTORY

TO OPERATOR TO OPERATOR SUPERVISOR HEDETIE IS LAV L
Resident If unresolved If unresolved If unresolved
dissatisfied 20 working days after 20 working or if resident
from filing days or referral does not agree
to SS not to mediation
possible O Q. O 2
= 520 ol
NN
Issue or concern Resident may file Recommends Operator v Resident: Resident may issue
complaint formally way foward Operator pays dispute notice

in first instance . =
Resident v Resident:

Equal share of costs
with operator
May lead to any of:

RESIDENTS’ COMMITTEE
REQUEST MEETING

- Opel ;
- S[ajutg:\, upervisor 1§ Resident may issue dispute notice after 20 working a
: L days and within 6 months of filing formal complaint. L4
GENERAL CONSULTATION
DECISION - MAKING
AGM / SGM
CONTACTING STATUTORY
SUPERVISOR COMPLAINT POLICY RESIDENT MAY REFER
- Allege breach of rights Alerts resident to To RV Registrar / TE ARA
- Informal discussion procedures and options Retirement Commissioner /\ AHUNGA ORA
/ any other person /\\ Retirement Commission

Source: Retirement Villages Code of Practice 2008, p. 33.
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The volume of complaints and disputes

The number of formal complaints and disputes is low ...

Operators must report to the Retirement Commissioner every six months on the number of formal

complaints and matters relating to their complaints facility. Data on informal complaints is not centrally
collected.

In the 12 months to 30 September 2022, operators reported that they received 542 formal complaints.
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