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Making a submission

Submissions

Te Thapapa Kura Kainga - The Ministry of Housing and Urban Development (the Ministry)
seeks written submissions on the proposals raised in this document by Friday 10 March
2023. We have included proposals and questions throughout the document. You may
comment on any or all of the proposals and we also welcome any other relevant information,
comments, evidence and examples.

Please include your name, or the name of your organisation, and contact details. You can
make your submission by:

o filling in the online form at Regulation of Methamphetamine Contamination in Rental
Housing - Te Taapapa Kura Kainga - Citizen Space (hud.govt.nz), or
. emailing your submission to methconsultation@hud.govt.nz.

Use of information

Your submission will help the government to develop policy that may be put into regulations.
Ministry officials may contact submitters directly if we require clarification of any matters in
submissions.

Release of information

We propose publishing our submissions analysis. This will include a summary of submitters’
views and may include the names of individuals or organisations that have made
submissions.

The Privacy Act 2020 establishes certain principles with respect to the collection, use and
disclosure of information about individuals by various agencies, including Te TlGapapa Kura
Kainga. Any personal information you supply to us in the course of making a submission will
only be used for the purpose of assisting in the development of policy advice in relation to
the issues canvassed in this discussion paper. Please clearly state in the online submission
form and any email or covering letter if you do not wish your name, or any other personal
information, included in the summary of submissions.

Submissions may be requested under the Official Information Act 1982. Please set out
clearly in the submissions template or in your covering letter or email if you have any
objection to the release of the information contained in your submission, and in particular,
which parts you consider should be withheld, together with the reasons for withholding the
information. We will take such objections into account and will consult with submitters when
responding to requests under the Official Information Act.

Further information

If you have any questions or would like more information about the process for making
submissions, please email methconsultation@hud.qgovt.nz.
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Part A: Overview

This document seeks your input on options for regulating methamphetamine residue in
rental accommodation in New Zealand.

This part of the document, Part A, sets out the high-level problem definition for why
regulations are needed, the proposed scope of the regulations and the objectives we are
seeking to achieve, and poses high level questions for submitters about these matters.

Part B of this document contains the detailed policy proposals and poses questions for
submitters.

Part C contains our analysis of each of the options considered to develop the proposals.

Background and context

Methamphetamine is classified as a Class A controlled drug under the Misuse of Drugs Act
1975. This means it poses a very high risk of harm. There are significant penalties for people
who import, manufacture, distribute and possess it.

Methamphetamine is either imported into New Zealand or manufactured (“cooked”) in
makeshift laboratories. These laboratories can be in rented or owned houses, garages,
apartments, motel rooms, sheds and motor vehicles.

While direct contact with or inhalation of methamphetamine has been shown to cause
medical harm, the health risks arising from ‘third hand’ methamphetamine exposure, for
example arising from exposure to residue on surfaces, are not conclusive. In housing, low
levels of residue and short durations of exposure present a very low probability of harm.
Higher levels of residue have been associated with local effects on the skin, eyes or
respiratory tract, or systemic neurological effects such as headaches, fatigue or tiredness,
and persistent infections, however all effects appear to be reversible.’

Methamphetamine contamination is a significant problem for affected rental housing
providers and tenants. The decontamination process is disruptive and can lead to tenants
being displaced, which reduces security of tenure, and can be particularly hard for tenants
who have limited housing options or complex needs. Costs include re-tenanting and re-
housing, insurance claims, payment of insurance excesses, moving, bond management,
loss of rent, and replacement of contaminated possessions. Unexpected costs which fall on
landlords will often be passed on to tenants, for example in the form of increased rent.

New Zealand currently uses two “acceptable” levels for methamphetamine contamination:
one in the 2017 New Zealand Standard NZS 8510:2017,2 and the other in the report of the
former Prime Minister’s Chief Science Advisor, Professor Gluckman, on methamphetamine

' See ESR’s 2020 report at <ESR — Methamphetamine Contamination in Residential
Environments: Analysis of Evidence Related to Human Health Effects — December 2020>,
pages 30 and 32.

2 NZS 8510:2017, Testing and decontamination of methamphetamine-contaminated
properties, Standards New Zealand, 2017, at 2.1.2. <NZS 8510:2017, Standards New
Zealand>
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contamination, which was produced in May 2018.% Neither document is referenced in
legislation and therefore neither is legally binding.

Having different levels is confusing for the sector and challenging for the Tenancy Tribunal. It
also has led to disproportionate and costly responses to low levels of methamphetamine
residue in terms of both decontamination costs and rental premises being temporarily
unavailable, and a lack of clarity about whether and at what point a tenancy could be
terminated because of methamphetamine contamination.

Why do we need regulations?

New Zealand has no legally binding rules specific to the management of methamphetamine
residue in rental housing. This has led to inconsistent industry standards, lack of public
confidence as to how to manage health risks relating to methamphetamine contamination,
and high costs (relative to risk) to resolve methamphetamine contamination. We have
considered whether non-regulatory options could address the identified concerns, but have
concluded that none will do so.

The Residential Tenancies Act 1986 (the Act) allows regulations to be made regarding
management of contaminants, including methamphetamine. The new regulations will apply
to all rental and boarding house accommodation which is governed by the Act.

Regulations for managing methamphetamine contamination will provide greater certainty to
stakeholders about the levels of methamphetamine residue that may pose a health risk and
how that health risk can be managed. This certainty should minimise disruption to tenants
and landlords arising from methamphetamine contamination, and increase availability of
rental housing which has been affected by methamphetamine.

Relevance of the proposals for Maori

Maori, like all landlords and tenants, are likely to benefit from the greater certainty around
management of methamphetamine contamination that these regulations will provide. At the
time of the 2018 census, 50% of Maori were living in rented homes for which rent was paid.*
As such, on a proportionate basis, Maori are particularly impacted by regulations made
under the Act. In a 2021 research report, 4% of landlords were Maori.® In addition,
methamphetamine-related concerns have been raised in the Waitangi Tribunal Housing
Kaupapa inquiry (Wai 2750), showing that issues relating to methamphetamine and housing
are likely to be of interest to Maori.

3 Prime Minister’s Chief Science Advisor Professor Sir Peter Gluckman'’s report,
Methamphetamine contamination in residential properties: Exposures, risk levels, and
interpretation of standards, 29 May 2018, p 8. <PMCSA Gluckman Report>

4 Te Tuapapa Kura Kainga — Ministry of Housing and Urban Development, MAIHI Ka Ora;
The National Maori Housing Strategy, p 37. <https://www.hud.govt.nz/documents/new-t17-
document-page-5/>

5 Te Thapapa Kura Kainga — Ministry of Housing and Urban Development, Healthy Homes
Guarantee Act Monitoring, Kantar public, September 2021, p6.
<https://www.hud.govt.nz/documents/healthy-homes-guarantee-act-monitoring-2021/>
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Objectives
The regulations should achieve the following proposed objectives:

A. Minimise the health risk from exposure to methamphetamine contamination in
rental housing.

B. Provide certainty to tenants and landlords about their rights and responsibilities
around methamphetamine contamination.

C. Provide clear rules and processes for testing and decontamination for
methamphetamine residue.

D.  Support professional conduct and standards in the methamphetamine testing
industry.

E. Prescribe an approach that will manage costs of testing and decontamination for
landlords and tenants.

What will the regulations cover?

Section 138C of the Act allows regulations to be made in respect of contaminants, which
includes methamphetamine, and sets out what those regulations can include. The matters
we are proposing to regulate for which are allowed under this section are:

. A maximum acceptable level and a maximum inhabitable level of
methamphetamine contamination in housing.

) Requirements for landlords on when and how to test for methamphetamine
contamination.

o What types of testing is permitted under the regulations.

J How to decontaminate the premises including while the landlord continues to
provide the premises to the tenant.

o What to do when possessions are left behind in contaminated premises.

This process does not include consultation on any changes to NZS 8510:2017 Testing and
decontamination of methamphetamine-contaminated properties. Any future revision of NZS
8510:2017, as with any standard, could be commenced by an interested agency or
organisation commissioning a development project to revise one or more aspects of the
standard. If the proposed regulatory settings set out in this document are confirmed in
regulations, it will be strongly advisable for NZS 8510:2017 to be reviewed, and, following
final Cabinet decisions on the content of the proposed regulations, the Ministry may choose
to instigate such a review. Standards New Zealand would manage the revision in
compliance with the provisions of the Standards and Accreditation Act 2015 and according
to processes aligned with international practice. The process would include an opportunity
for public consultation.

What will the regulations mean for me?

If you are a landlord
The policy proposals in this document would require landlords to:

o Engage professional accredited testing services to test the premises for
methamphetamine if either:
o Police or the relevant Council advises there was, or it is likely that there was,
methamphetamine manufacturing on the premises, or
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o A tenant or any other person has carried out a screening test for
methamphetamine residue in the premises in accordance with the regulations,
and this has shown results higher than 15ug/100cm?.

Use prescribed methods and processes when testing for methamphetamine

contamination.

Share the results of testing with any tenant in the property within 7 days of the

results being received.

Arrange decontamination of contaminated premises as soon as practicable using

prescribed processes.

Arrange for professional re-testing of the property.

Manage any abandoned goods on contaminated premises according to a

prescribed process.

If you are a tenant
The policy proposals in this document would mean that:

If your landlord is advised by the Police or the relevant Council that it was likely that
there was methamphetamine manufacturing on the premises, the landlord must
engage a professional accredited testing service to test the premises for
methamphetamine, and follow appropriate procedures after receiving the results of
those tests including sharing them with you.

At any time, you can choose to conduct specific approved screening tests on your
residence, at your cost. If the results for any part of the premises are higher than
15ug/100cm?, your landlord must ensure the property is professionally tested, share
the results with you, and if the results are still higher than 15ug/100cm?,
decontaminate the property, and then re-test.

The landlord must arrange for decontamination of a property which tests over
15ug/100cm? within fixed timeframes and according to prescribed methods.

You must provide access to the landlord to the premises for testing,
decontamination, and re-testing within set timeframes.

If you are a tenant or a landlord of a boarding house
The policy proposals in this document also apply to boarding houses. This would mean that:

Tenants are entitled to do an approved screening assessment of their room or of
the shared facilities at any time, and the landlord must do a detailed assessment of
the affected area if the screening assessment results are over 15ug/100cm?.

The landlord must decontaminate affected areas which test over 15ug/100cm?
following a detailed assessment.

The landlord must notify all boarding house tenants of the results of any screening
assessment or detailed assessment which is carried out in any of the facilities within
7 days.

What happens if a tenant uses or manufactures, or permits
someone else to use or manufacture methamphetamine in a rental
property?

Using, possessing, selling and manufacturing methamphetamine are offences under the
Misuse of Drugs Act 1975. Tenants who possess, smoke, sell or manufacture
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methamphetamine in a rental property, or who permit someone else to do those things, are

using the property or permitting it to be used for an unlawful purpose. This is a breach of the
Residential Tenancies Act 1986. The Tenancy Tribunal may order tenants who have used a
rental property for an unlawful purpose to pay a penalty of up to $1,800.

The Residential Tenancies Act also enables one party to make an application to the Tribunal
seeking an order for termination of a tenancy on the basis that the other party has committed
a breach of the tenancy agreement or of the Act.® In order to terminate the tenancy, the Act
requires that the Tenancy Tribunal consider “that the breach is of such a nature or such an
extent that it would be inequitable to refuse to make an order terminating the tenancy.” If the
proposals are adopted into regulations, we consider that a landlord may still use the
termination provision available under section 56, but equally it may be difficult for them to
meet the required threshold for the Tribunal to terminate the Tenancy. The provision allowing
termination for using the premises for an unlawful purpose will continue to exist alongside
the regulations allowing termination where the property is contaminated beyond the
maximum inhabitable level.

The Residential Tenancies Act sets out the rules for determining when a tenant is liable for
damage to the premises, which includes damage caused by methamphetamine use or
manufacture.” The Act also sets out who bears the onus of proof. Generally speaking, the
landlord must prove the damage occurred during the tenancy. To avoid liability, the tenant
must then prove they did not carelessly or intentionally cause or permit the damage.® The
Act caps the tenant’s liability for careless damage.

How will the proposed regulations be implemented, monitored,
evaluated, and reviewed?

To support implementation, once the regulations are final, the Ministry will work with the
Ministry of Business, Innovation and Employment (MBIE) Tenancy Services team to prepare
guidance and other information for landlords, tenants and other stakeholders about their
rights and obligations under the regulations. Parties will also be able to call the Tenancy
Service Centre to seek advice. In addition, MBIE’s Tenancy and Compliance Investigations
Team may respond to complaints of systemic issues where landlords are not fulfilling their
obligations under the regulations.

The Ministry and MBIE are the regulatory stewards for the residential tenancy system and
will monitor the implementation of the proposed regulations. As part of this work, Ministry
policy officials are in regular contact with MBIE’s Tenancy Services team, which holds
compliance, enforcement, information and education, and mediation functions for the
Residential Tenancies Act, and with Justice Services within the Ministry of Justice, which
administers the Tenancy Tribunal. The Ministry also monitors Tenancy Tribunal decisions
which may deal with matters related to the proposed regulations.

Finally, as noted above, following final Cabinet decisions on the content of the proposed
regulations, the Ministry may choose to instigate a review of the relevant NZ Standard.

6 Residential Tenancies Act 1986 s 56.
7 Residential Tenancies Act 1986, ss 49A-49B.
8 One Team Rentals Limited v Jolly, Sacha Maree [2021] NZTT Manukau, 4281668 at [15].
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Limitations and constraints

These regulatory proposals are made in the context of the empowering law — that is, they
need to fall within the scope of s 138C of the Residential Tenancies Act 1986. As such, any
potential options which would not align with that section have not been considered.

This discussion document is written with the express purpose of seeking public feedback on
the proposals and the underlying analysis which these have been based on, and so the
current information may not always be complete. Input received during public consultation
will ensure that the final proposals are as well informed as possible.

Finally, there are some areas covered in these proposals where specific scientific
information does not exist, for example in relation to goods found in contaminated premises.
In these areas, we have aimed to make proportionate regulatory proposals, while
acknowledging the scientific uncertainty.

What is the timeframe for making the regulations?

Date Milestone

22 November 2022 Discussion paper released for consultation

10 March 2023 Submission period ends

March - December Analysis of submissions, Cabinet decisions and drafting of
2023 regulations

First half of 2024 Anticipated time regulations may come into force

Questions on Part A: Overview

These questions can be used to guide your feedback. You can also give us feedback on any
other matters relating to the proposals.

Do you agree with how the problem is described, and that regulations are needed
to address the concerns which are outlined in this section relating to

1. methamphetamine residue in rental housing? Why/ why not? In your view, what
are the problems which currently exist with not having regulations covering these
issues?

> Do you agree with the proposed objectives for the regulations? See page 7. Why /

why not? Are there any objectives you would add or change?

Do you agree with what the regulations are proposed to cover? Why/ why not?
3. Are there any topics within the scope of section 138C of the Act that you would
add or remove from the scope of the regulations?

4. In what way are Maori likely to be impacted by these proposals?
5 Do you have anything to add relating to the context in which the regulations will be
' made or the impact on key stakeholders?
Are there any aspects of the proposals which you have comments about in
6. relation to specific situations or types of tenancies, for example boarding house
tenancies?
7 Do you agree with the proposed implementation and monitoring arrangements? If

not, how should the proposed regulations be implemented and monitored?
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Part B: Policy Proposals

This Part covers five key aspects of the policy proposals, as follows:

Section 1: Regulated levels of methamphetamine residue
Section 2: Requirements for landlords

Section 3: Testing

Section 4: Decontamination

Section 5: Abandoned goods on contaminated premises

Section 1: Regulated levels of methamphetamine
residue

Maximum acceptable level and maximum inhabitable level

The Act allows regulations to be made setting a maximum acceptable level, or ways of
calculating a maximum acceptable level, of a contaminant (in this case, methamphetamine
residue) in rental housing. When methamphetamine residue is found in premises at levels
over the maximum acceptable level, the premises are considered contaminated, and
decontamination is required.

The Act also allows the regulations to set a maximum inhabitable level of
methamphetamine. When methamphetamine residue is found in premises at levels over the
maximum inhabitable level, in additional to the requirement to decontaminate, a tenant who
has not caused the contamination or a landlord in certain circumstances can end a tenancy
on a minimum of 2 or 7 days’ notice, respectively.

We propose that the regulations should set both a maximum acceptable level and a
maximum inhabitable level of methamphetamine.

1.1 Setting a maximum acceptable level of methamphetamine

As noted above, a maximum acceptable level of methamphetamine residue is used to
determine if a property is “contaminated”.® If methamphetamine residue is present above
the maximum acceptable level, the property is contaminated. If methamphetamine residue is
present below the maximum acceptable level, the property is not contaminated.

To inform our analysis about what a maximum acceptable level of methamphetamine should
be, in 2020 we sought advice from the Institute of Environmental Science and Research
(ESR). It was contracted to review recent scientific evidence including the science underlying
the methamphetamine concentration values set out in the Standard, NZS 8510:2017.°

% Residential Tenancies Act 1986, s 2, Interpretation, defines contaminated as follows:
“contaminated, in relation to premises, means that a contaminant is present in any part of
the premises at a level above any relevant prescribed maximum acceptable level”

10 As part of its review, ESR considered a number of reports by Dr Jackie Wright of Flinders
University, amongst many other sources.
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ESR'’s report is available here: ESR — Methamphetamine Contamination in Residential
Environments: Analysis of Evidence Related to Human Health Effects — December 2020.

ESR advised that a maximum mean surface contamination concentration below
15ug/100cm? will be associated with a very low probability of harm. They advised that mean
surface contamination concentrations exceeding 15ug/100cm? should be viewed as
potentially harmful.

15ug/100cm? is the same level as that previously recommended by the former Prime
Minister’s Chief Science Advisor, Professor Gluckman, whose 2018 report stated that
exposure to methamphetamine levels below 15ug/100cm? would be unlikely to give rise to
any adverse effects. That report also noted that the 15ug/100cm? level incorporated a 30-
fold safety buffer on a conservative estimate of risk.

The advice from ESR and Professor Gluckman on the maximum acceptable level of
methamphetamine contamination contrasts with that contained in a 2017 NZ Standard (NZS
8510:2017) which defines the maximum acceptable level of methamphetamine residue in an
affected property at 1.5ug/100cm? after decontamination. The NZS 8510:2017 level of
1.5ug/100cm? has been used by many landlords, insurers and decontamination agencies for
the purposes of determining whether decontamination is needed.

Remediation level for contaminated properties

In 2022, ESR looked into what level a contaminated property should be remediated back to.
ESR has advised that 15ug/100cm? is an appropriate target level for remediation to achieve.
They noted that further remediation of a property remediated to a methamphetamine surface
concentration of less than 15ug/100cm? is highly unlikely to result in additional health
benefits for residents. It would also result in additional costs for the property owner and
additional inconvenience for the residents. The 2022 report covering this is available here:
ESR — Methamphetamine Contamination in Residential Environments: Limits for
Contamination — July 2022.

Professor Gluckman’s report concluded that remediation to the NZS 8510:2017 standard of
1.5ug/100 cm? is appropriate only for identified former methamphetamine laboratories and
properties where excessive use, as indicated by high levels of methamphetamine
contamination, has been determined.

Since Professor Gluckman’s report was published, the Tenancy Tribunal has dealt with
numerous cases where the level of contamination has been in question when determining if
damage to the premises occurred, and, in some cases, where landlords have sought to
terminate tenancies because of methamphetamine contamination. In recent cases where the
residue levels are found to be less than 15ug/100cm?, the Tenancy Tribunal has generally
denied the claim, preferring the recommended level for contamination in Professor
Gluckman'’s report over that contained in the NZ Standard." The practical effect of this is
that landlords have been unsuccessful in claiming compensation for the costs of testing and
cleaning when testing showed methamphetamine residues below 15ug/100cm? before
cleaning. The District Court has stated that Professor Gluckman’s report “represents the

" See for example NONE vs NONE [2022] at [33] (4301662), and BARFOOT & THOMPSON
LTD vs Escaip, Alfredo and other parties [2022] at [22] (4311067).
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current scientific knowledge on the risk to human health from methamphetamine
contamination in dwellings.”'? In one case, where methamphetamine was found at levels
over 15ug/100 cm?and the landlord proved that the contamination was caused by the
tenant, termination was permitted on the basis that the premises were uninhabitable.

Dealing with high levels of contamination as a result of methamphetamine
manufacturing

We have considered whether any different provisions should be applied to premises used for
methamphetamine manufacture. Studies have shown manufacture of methamphetamine
provides much higher levels of residue compared with smoking.

For the reasons set out below we consider that, with one exception, the proposals will apply
equally to all premises covered by the Act, whether or not they have been used for
methamphetamine manufacture.

It is currently not possible to determine definitively whether or not a property has been used
for the manufacture of methamphetamine based solely on the results of surface sampling.
Determining whether there was manufacturing on the premises is best left for Police with
input from ESR.

If an active methamphetamine laboratory is suspected, landlords or tenants should call
Police immediately. They will examine the premises alongside ESR scientists, and will
prepare a report determining the likelihood of methamphetamine manufacture having been
carried out on the premises. Police will notify the property owner and the relevant Council if a
laboratory is considered likely. If the premises are used as rental accommodation, we
propose that the regulations require that once notified that the premises are likely to have
been used as a methamphetamine laboratory, the landlord must ensure that detailed
assessment is carried out by professional accredited testers.

While methamphetamine manufacturing techniques sometimes use precursors and
materials which contain or produce highly toxic substances such as lead and mercury as a
by-product, ESR advises that the current manufacturing techniques in New Zealand do not
use or produce such contaminants. ESR has, however, observed that other chemicals may
be present when premises have been used for methamphetamine manufacture, but at much
lower concentrations than the methamphetamine.

Note that the proposed regulations only apply to the contaminant, methamphetamine. When
landlords have been notified that their premises are likely to have been used for
methamphetamine manufacture, their obligations in respect of any non-methamphetamine
contamination which may have arisen would be found in s 45(1)(a) of the RTA: that is, they
must provide the premises in a reasonable state of cleanliness.

Proposal — maximum acceptable level of methamphetamine

We propose that the maximum acceptable level of methamphetamine residue be set at
15ug/100cm?. This means that the level at which methamphetamine residue would become

2 Full Circle Real Estate Ltd v Piper [2019] NZDC 4947, at [36].
3 Bhana v Pitman [2020] NZTT Rotorua 4259157 at [7]-[11] (4259157).
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contamination, and be covered by the regulations, is any level which exceeds
15ug/100cm?. We also propose that if there is a requirement to decontaminate premises
because they exceed this level, the decontamination obligation will be satisfied if, after
decontamination, the tested levels are 15ug/100cm? or less. Please refer to Issues 1 and 2
in Part C for more detail about the other options we have considered and evaluated in
reaching these proposals.

1.2 Setting a maximum inhabitable level, which can enable
termination of tenancies

Section 138C(3)(b) of the Act allows regulations to be made setting a maximum inhabitable
level of methamphetamine. In general terms, section 59B of the Act enables a tenant or a
landlord in certain circumstances to terminate a tenancy on a minimum of 2 or 7 days’ notice
respectively, if testing establishes that methamphetamine residue is present at a level above
the maximum inhabitable level.’ In addition, if the tenant is not in breach, the rent reduces
or is no longer incurred (abates) at that point.

In its 2020 report, ESR, when advising on the issue of a maximum acceptable level,
stated:

“While the study of Wright et al. (2020) did not identify a clear biological gradient for
adverse effects associated with methamphetamine exposure, principles of toxicology
require such a gradient. A biological gradient means that with increasing exposure,
either the probability and/or the severity of adverse health effects will increase. This
further suggests that there will be a level of methamphetamine contamination
that results in unacceptable risks of adverse effects and some mechanism is
required to protect residents of methamphetamine-contaminated premises from
unacceptable levels of risk.” (Emphasis added)

However, when asked about the setting of a maximum inhabitable level, ESR advised that
it “does not consider that there is sufficient evidence to define a maximum inhabitable level
for methamphetamine. No evidence is available of severe health effects associated with
third-hand methamphetamine exposure.”

If a maximum inhabitable level is not set, section 59B of the Act will not be able to be used to
terminate a tenancy on the basis of high levels of methamphetamine residue.

In spite of the lack of evidence, we have considered whether a high level of
methamphetamine contamination should be set as a maximum inhabitable level, for example
30ug/100cm?. Setting a level such as 30ug/100cm?would be a precautionary step. It would
enable termination of tenancies which test over that level where there may be risks of
adverse health effects, even though there is insufficient science to precisely define that risk.
It would align with the intention of Parliament that parties could quickly terminate a tenancy if

4 Residential Tenancies Act 1986, s 59B(6)-(7).
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premises were significantly contaminated with methamphetamine.’® Further, it would
provide certainty about what level of contamination would trigger the ability to terminate.

The ability for a landlord, in some circumstances, to terminate a tenancy which tests over
30ug/100cm? could impact adversely on tenants who have limited housing options or
complex needs. However, this is an improvement on the status quo where some landlords
have considered that tested levels of over 15ug/100cm? make premises ‘uninhabitable’ in
terms of s59(1) or s59A(1) of the Act, which the Tenancy Tribunal has supported.'® In
addition, this proposal aims to strike a practical balance between the interests of the parties
in this situation.

What does the data show about different levels?

We have two main sources of data about the prevalence of different levels of
methamphetamine residue which has been found in rental premises, both relating to
Housing New Zealand properties:

o A 2018 report from ESR, Methamphetamine Contamination'”
o A 2018 Housing New Zealand (HNZ) report: Methamphetamine Contamination:
Housing New Zealand’s response.®

The ESR report compiled data from methamphetamine tests done on HNZ properties
between July 2014 and October 2017. It found that out of 13,000 wipes from 1,142
properties which had shown any level of methamphetamine contamination over this period,
only a very low proportion (0.9%) of the wipes tested higher than 30ug/100cm?. ESR has
subsequently confirmed to us that the 0.9% of wipes related to 51 properties, or 4.5% of the
positive properties. Conversely, the HNZ report showed that of 2,483 properties which
tested over 0.5ug/100cm? between 2013 and 2018, 9% of those properties had results over
30ug/100cm?. Note that the number of properties over that time which tested positive but at
levels lower than 0.5ug/100cm? has not been able to be confirmed, so the total proportion of
positive properties in that sample which tested over 30ug/100cm?would be significantly
lower than 9% of properties which tested positive for any level of methamphetamine.

This data gives us some indication of how often the option to terminate a tenancy under
section 59B of the Act might arise under our current proposals. However, insights are limited
because both these reports are a few years old, and they only relate to Housing New
Zealand properties. We welcome other data about the prevalence of different levels of
methamphetamine residue in rental premises to get a more complete sense of the likely
impact of this proposal.

15 (24 July 2019) NZPD Third reading speech (Residential Tenancies Amendment Bill —
Third Reading, Kris Faafoi).

6 See above n13.

7 Russell M, McKinnel M, Ivory B. Methamphetamine contamination. Forensic internal report
2018/02. Auckland: Institute of Environmental Science and Research (ESR); 2018.

'8 Housing New Zealand, Methamphetamine Contamination: Housing New Zealand’s
Response, September 2018, page 53. <https://kaingaora.govt.nz, HNZ 2018
Methamphetamine Contamination Report>
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Impact on Tenancy Tribunal if no maximum inhabitable level set

If a maximum inhabitable level was not set, the law will be difficult for the Tribunal to
interpret. Specifically, if a landlord or tenant terminated a tenancy based on high levels of
methamphetamine, and this was challenged at the Tribunal, the Tribunal would need to draw
a line about what level of methamphetamine would make premises uninhabitable, also
taking into account the lack of scientific evidence. Any level the Tribunal chose would be
likely to be tested on appeal in the courts, creating significant ongoing uncertainty.

Proposal — maximum inhabitable level of methamphetamine

We propose that the maximum inhabitable level of methamphetamine residue be set at
30ug/100cm?. This means that:

. a tenant who can’t be shown to have caused the contamination, or
. a landlord who was unaware of any contamination when the tenant moved in,

can terminate a tenancy on a minimum of 2 or 7 days’ notice respectively, if permitted testing
establishes that methamphetamine residue is present at a level above that level. Please
refer to Issue 3 in Part C for more detail about the other options we have considered and
evaluated in reaching these proposals.

Questions on Section 1: Regulated levels of
methamphetamine

These questions can be used to guide your feedback. You can also give us feedback on any
other matters relating to the proposals.

Maximum acceptable level of methamphetamine

We are proposing that the maximum acceptable level of methamphetamine residue be set
at 15ug/100 cm?, meaning that the level at which methamphetamine would become
contamination and be covered by the regulations would be any tested level over
15ug/100cm?. We also propose that an obligation to decontaminate premises will be
satisfied if, after decontamination, the tested levels are 15ug/100cm?or less.

Do you agree that the maximum acceptable level of methamphetamine residue

8- should be 15ug/100cm?? Why/ why not?

Do you agree that premises tested following decontamination must have a
methamphetamine residue level at or below 15ug/100cm? (remediation level) to

0. no longer be considered contaminated? Why/ Why not? Can you give us an
indication of costs incurred and other impacts if the remediation level was
1.5ug/100cm??

Do you think we considered the right options in coming to the proposed option?
10. See Issues 1 and 2 in Part C. If not, what other options do you think should have
been considered?

Do you have any other comments about the proposal to set a maximum

. acceptable level of methamphetamine residue at 15ug/100cm??
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Maximum inhabitable level of methamphetamine

We are proposing that the maximum inhabitable level of methamphetamine residue be set
at 30ug/100cm?, which means that a tenant or a landlord in certain circumstances can
terminate a tenancy on a minimum of 2 or 7 days’ notice, if permitted testing establishes
that methamphetamine residue is present above that level. In addition, if the tenant is not
in breach, the Act provides that the rent abates at that point.

12.

13.

14.

15.

16.

17.

18.

Do you agree that the maximum inhabitable level of methamphetamine residue
should be 30ug/100cm?? Why/ why not?

Do you think we considered the right options in coming to the proposed option for
the maximum inhabitable level? See issue 3 in Part C. If not, what other options
do you think should have been considered?

Do you think a different level would be more suitable as a maximum inhabitable
level? If yes, what level would you propose, and why?

Do you think there will be any unintended consequences of setting the maximum
inhabitable level of methamphetamine residue at 30ug/100cm?, for example on
different stakeholders? Please explain.

Do you have any comments about how rent abatement may impact on the parties,
following permitted detailed testing showing that the level is over 30ug/100cm?,
and on the basis that the tenant did not cause the contamination?

Can you provide any data or other evidence about the likely prevalence of
residential tenancies testing above 30ug/100cm??

Do you have any other comments about the proposal to set a maximum
inhabitable level of methamphetamine residue at 30ug/100cm??
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Section 2: Requirements for landlords

2.1 Requirements to test and decontaminate

Section 138C(3)(c) of the Act allows regulations to be made imposing requirements on
landlords in respect of contaminants. There are three key areas where we propose
requirements, and, in addition, propose some timeframe parameters for the work to take
place.

(1) First requirement: we propose that a landlord must engage an accredited professional
testing contractor to carry out detailed sampling and analysis of premises for
methamphetamine if either:

. Police or the relevant Council advises there was, or it is likely that there was,
methamphetamine manufacturing on the premises, or

. a tenant or any other person (including the landlord themselves) has carried out a
permitted screening test (screening sampling) for methamphetamine residue in the
premises in accordance with the regulations, and this has shown results higher than
15ug/100cm?.

Note that landlords will not be required under the regulations to test for methamphetamine
between tenancies (known as ‘baseline testing’). Except in the two situations outlined
above, landlords will not be required to test for methamphetamine, but they may choose to
do so, for example if this was required under their insurance policy.

(2) Second requirement: If the results of the detailed sampling and analysis show that any
part of the premises has methamphetamine contamination over 15ug/100cm? the landlord
must ensure the premises are decontaminated in accordance with the prescribed process?°
(covered in section 4) until the premises test under or at 15ug/100cm?. The landlord can
carry out this process themselves or appoint anyone to carry out the decontamination on
their behalf.

(3) Third requirement: Landlords will be required to arrange professional re-testing of the
premises for methamphetamine following decontamination,?’ to ensure they are now at or
below 15ug/100cm?. To avoid a conflict of interest the landlord must ensure that the tester
and the decontaminator are separate entities.

Please refer to Part C for more detail about the other options we have considered and
evaluated in reaching these proposals.

9 A person who is considered competent and is authorised to take samples for detailed
assessments and post-decontamination reports on behalf of an AS/NZS ISO/IEC 17020
inspection body or NZS ISO/IEC 17025:2018 accredited laboratory.

20 Note that the core decontamination obligation is found in s 45(1AAB) of the Residential
Tenancies Act 1986, but repeated here for completeness.

2 Qualified as set out above at n19.
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2.2 Decontamination timeframes for a tenanted property

The Act allows regulations to be made setting additional rules about how decontamination of
premises is to be carried out while the landlord continues to provide the premises to the
tenant, for example, setting time periods within which processes or parts of processes must
be begun or completed.?? Landlords must take steps to minimise the disruption to tenants of

decontamination processes and get through the decontamination process as quickly as
possible, recognising that some of the processes are outside the direct control of landlords.
For example, the availability of decontamination service providers, and the nature and extent
of the contamination will impact on timeframes. Other processes, such as providing test
results to tenants are more straightforward and so specific timeframes can be required.

If the property is not tenanted, the landlord may undertake the testing and decontamination
actions set out in section 2.1 at any time before a tenant moves in. If the property is
tenanted, we propose that the landlord must undertake these actions in accordance with the
timeframes set out in the table below. Please refer to Part C for more detail about the other

options we have considered and evaluated in reaching these proposals.

Table 1 — Proposed and existing methamphetamine-related timeframes for a

tenanted property

Action

Notify tenant of
intention to enter
premises for
testing or taking
samples

Provide test
results to tenant

Engage
accredited tester

Description

Existing (no changes proposed) — Section
48(2)(ba) of the Act enables the landlord to enter
the premises for the purpose of testing for the
presence of contaminants or taking samples for
such testing (except where the testing or sample
taking is part of a prescribed decontamination
process) at any time between 8am and 7pm of
any day, after giving to the tenant notice of the
intended entry and the reason for it (including
stating the contaminants to be tested for).

Timeframe

At least 48
hours but no
more than 14
days before
intended entry

Existing (no changes proposed)- Section
48(3B) of the Act requires landlords to advise
tenants of the results of any testing for
contamination within 7 days of receiving the test
results.

7 calendar days

Proposed — If screening assessment returns
results above 15ug/100cm?, or if Police or the
relevant Council notifies the landlord there was,
or it is likely that there was, methamphetamine
manufacturing on the premises, the landlord
must engage an accredited tester to undertake
detailed assessment to determine the nature and
extent of the contamination.

Proposed: As
soon as
practicable after
receiving
positive
screening test
results or
Police/ Council
notification

22 Residential Tenancies Act, s 138C(3)(f).
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Decontaminate

Provide re-test
results to tenant

Proposed - Where detailed assessment shows
levels greater than 15ug/100cm?, the landlord
must ensure decontamination has been
completed in accordance with the prescribed
process.

Proposed: As
soon as
practicable after
receiving
detailed
assessment
results

Proposed - If detailed assessment results are
greater than 15ug/100cm? the landlord must
engage an accredited tester to re-test the
premises following decontamination to determine

Proposed: As
soon as
practicable after
decontamination

if decontamination has been successful. has been
completed
Existing — Section 48(3B) of the Act requires Existing: 7

landlords to advise tenants of the results of any
testing for contamination within 7 days of
receiving the test results.

calendar days

When considering the options, we balanced the desire for certainty in terms of timeframes
against the reality, for a landlord, of needing to find potentially scarce contractors to carry out
testing and decontamination work. On balance, we think that the proposed setting of ‘as
soon as reasonably practicable’ will provide the necessary indication of urgency, but also
allow flexibility if contractors take more than a few days to arrange.

Note that these proposals will not create new obligations for tenants. Tenants will be able to
do an approved screening test if they choose to, and the landlord must act on results over
15ug/100cm?. If the proposals are adopted, tenants will have much greater certainty about
when methamphetamine residue will constitute contamination, and what needs to happen if
their premises are contaminated.

Questions on Section 2: Requirements for landlords

These questions can be used to guide your feedback. You can also give us feedback on any
other topics within this paper.

General question about requirements for landlords

Do you think the right options were considered when reaching the proposals on
19. requirements for landlords? See issues 4 and 5 in Part C. If not, what other
options do you think should have been considered, and why?

Acting on advice about manufacture

Section 2.1(1) proposes that if Police or the relevant Council advises the landlord that
there was, or it is likely that there was, methamphetamine manufacturing on the premises,

20
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the landlord must engage the services of an accredited professional testing contractor to
undertake detailed sampling.

Do you agree that landlords should be required to professionally test for

e methamphetamine contamination in this situation? Why/why not?

Do you think there should be other situations where a landlord is required to test

2 under the regulations? Please specify.

Acting on positive test results

Section 2.1(1) proposes that landlords be required to act on positive screening test results
(i.e. above 15ug/100 cm?) and engage the services of an accredited professional testing
contractor to undertake detailed sampling. This would be required regardless of who
conducted the screening test, provided the test was undertaken in accordance with the
regulations.

Do you agree that landlords should be required to professionally test for

e methamphetamine contamination in this situation? Why/why not?

Requirement to re-test

Section 2.1(3) proposes that landlords will be required to arrange professional re-testing of
the premises for methamphetamine following decontamination, to ensure they are now at
or below 15ug/100cm?. To avoid a conflict of interest the landlord must ensure that the
tester and the decontaminator are independent entities.

Do you agree that landlords should be required to arrange professional re-testing

= in this situation? Why/why not?
24 Can you identify any concerns with the requirement to ensure that the tester and
" decontaminator are independent entities?
Timeframes

The table in section 2.2 proposes timeframes that landlords would be required to comply
with if methamphetamine contamination is found in their property. We note that most
processes are outside of the landlord’s direct control.

Do you agree with the proposed timeframes? Why/Why not? What alternative
25. timeframes would you suggest? Do you have evidence about how long it currently
takes to arrange a methamphetamine test or decontamination?
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Section 3: Testing for methamphetamine
contamination

The Act allows regulations to be made prescribing methods for testing for
methamphetamine, including who can test, and how samples should be taken, analysed
and interpreted.

Stages of assessment and testing

There are two stages of assessment for possible methamphetamine contamination of a
property: screening assessment and detailed assessment. Note that our proposals in
relation to these aspects are underpinned by current accepted scientific practice, so the
options we considered we constrained. Please refer to Issue 6 in Part C for more detail
about the other options we have considered and evaluated in reaching these proposals.

3.1 Process for screening assessment and who can undertake this

The purpose of screening assessment is to identify the presence or absence of
methamphetamine contamination using validated screening tests. The results of screening
assessment will determine if detailed assessment is required. We propose that screening
assessment under the regulations must be done in accordance with Section 3 of NZS
8510:2017.

We propose that the regulations should enable anyone (including landlords, tenants, and
other laypersons, as well as professionals) to undertake screening assessments for
methamphetamine, as long as they comply with the following requirements:

o use screening technology/ test kits that are approved and validated under the
regulations, or use accredited laboratory sampling equipment and analysis, and
. follow all the instructions for the screening test chosen, including selecting
appropriate representative sample sites and recording the process correctly, and
. take appropriate health and safety precautions.

We discounted the option of requiring professionals to undertake screening assessments,
because this would impose significant costs on tenants and landlords without sufficient
justification. However, we propose that screening samplers who are engaged to perform
screening assessments in a professional capacity will be required to meet either the
competency requirements set out in section 7.1 of NZS 8150:2017 if the relevant NZQA
standard is available for completion, or in the absence of this, be an accredited sampler.?

Note that no approved and validated test kits or validated screening technology currently
exist in New Zealand. However, we are proposing that the regulations provide for them
because such kits are likely to be approved in the future, once a clear threshold level has
been set.

23 Qualified as set out above at n19.

22 [IN-CONFIDENCE]



3.2 Process for detailed assessment and who can undertake this

The purpose of detailed assessment is to determine the extent of any methamphetamine
contamination on the premises. We propose that detailed assessment under the regulations
must be done in accordance with Section 3 of NZS 8510:2017, but this should be
undertaken with reference to the maximum acceptable level of methamphetamine prescribed
in the regulations, rather than that set out in section 2.1 of NZS 8510:2017.

As covered in section 2 of this document, we propose that the landlord must ensure detailed
assessment is carried out in two situations:

. if Police, following investigation of the premises, report to the landlord that the
premises had been used or were likely to have been used for the manufacture of
methamphetamine (or if this is confirmed by the relevant Council); or

o if screening sampling results show a positive result for methamphetamine
contamination above the proposed maximum acceptable level (15ug/100cm?).

We propose that detailed assessment must be undertaken by qualified professionals.
Specifically, the people doing the detailed sampling work must meet the competency
requirements set out in section 7.2 of NZS 8510:2017, which includes being employed by, or
authorised to work on behalf of, an AS/NZS ISO/IEC 17020 accredited inspection body or an
NZS ISO/IEC 17025 accredited laboratory. They must be independent of all other parties
involved in the potential contamination and decontamination.

The samples obtained from detailed assessment must be analysed at accredited
laboratories, specifically:

. New Zealand: those laboratories accredited under the scope of NZS ISO/IEC
17025 (General Requirements for the Competence of Testing and Calibration
Laboratories), for NIOSH methods 9106, 9109 or 91112

. Overseas: laboratories which have been accredited by any regional body within
the International Laboratory Accreditation Cooperation (ILAC) group.?®

3.3 Types of testing — proposed regulatory approach

Permitted types of tests
We propose that permitted ways to sample and test for methamphetamine under the
regulations should be:

. laboratory composite testing

24 The National Institute for Occupational Safety and Health (NIOSH) is a United States federal
agency which is part of the Centre for Disease Control and Prevention (CDC). The NIOSH
methods listed here are widely accepted scientific methods of sampling for methamphetamine
contamination.

% |LAC is the international organisation for accreditation bodies operating in accordance with
ISO/IEC 17011 (Requirements for Accreditation Bodies) and involved in the accreditation of
conformity assessment bodies including calibration laboratories and testing laboratories
(using ISO/IEC 17025), among others.
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. individual sample testing, or
. testing kits which have been validated by an NZS ISO/IEC 17025 laboratory.

Laboratory composite testing involves taking swabs from appropriate surfaces in a house,
which are sent to a laboratory for analysis. The laboratory extracts the swabs and some
extract from each swab is combined for analysis. If the result is negative (no
methamphetamine detected) or below the prescribed contamination level of 15ug/100 cm?,
no further action is required. If the result is greater than 15ug/100 cm?, the individual
samples can be tested to determine the actual level of methamphetamine present in each
swab. These tests are NIOSH compliant.

Individual sampling involves taking swabs from appropriate surfaces in a house, which are
sent to a laboratory for analysis. The laboratory extracts the swabs and analyses the extract
from each swab separately, providing an individual result for each swab.

Testing kits which have been validated by an NZS ISO/IEC 17025 laboratory can be
used to screen for methamphetamine on-site (as opposed to having to send samples away
to a laboratory). These kits may also be called infield test kits. There are currently no
validated devices of this type in New Zealand. If validated field test kits become available in
the future and were calibrated to indicate levels above 15ug/100 cm?, these would be
considered acceptable under the regulations.

Tests which will not be permitted

We propose that neither unvalidated testing kits nor field composite tests should be
permitted ways to sample and test for methamphetamine under the regulations.

Unvalidated testing kits are not permitted because there is no guarantee that they will work
as specified. For example, ESR advises that they may be sensitive to other compounds, and
overly susceptible to poor sampling techniques and variation in surface types. They also may
give an unacceptable proportion of false positive and/or false negative results, and not be
NIOSH compliant.

Field composite tests including ‘multi-wipe field composite’ and ‘single-wipe field
composite’ are tests where swabs are taken from surfaces and combined before being sent
to the laboratory for analysis. These are not permitted because individual swabs are not
retained, so it is not possible to get individual sample results if the laboratory testing shows
contamination. With single-wipe field composite tests, ESR advises that contamination levels
from different sites are added together which means the total can breach the contamination
threshold even when no individual reading would have done so. If methamphetamine is
detected from field composite tests, re-sampling of all surfaces will be required to determine
the levels and extent of methamphetamine contamination.
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Questions on Section 3: Testing for methamphetamine

These questions can be used to guide your feedback. You can also give us feedback on any
other topics within this paper.

Screening assessment and detailed assessment

Section 3 proposes that the regulations recognise two categories of testing: screening
assessment, and detailed assessment.

Do you agree that anyone should be able to undertake screening assessment as
26. long as they use approved tests, follow all the instructions, and take appropriate
health and safety precautions? Why/why not?

Do you agree that detailed assessment should only be able to be undertaken by

2y qualified professionals? Why/why not?

Do you have any other feedback about the proposals relating to screening

28. .
assessments and detailed assessments?

Permitted types of tests and analysis

Section 3.3 proposes that any of discrete/individual sampling plus laboratory testing,
discrete/individual sampling plus laboratory composite testing, and accredited screening
test kits are acceptable methods of testing for methamphetamine under the regulations.
Unless an accredited screening test kit is being used, all samples need to be analysed and
reported on by accredited laboratories.

Do you agree that these tests should be acceptable for the purposes of the
29.  regulations? Why/why not? Do you consider that any other types of tests should
be acceptable under the regulations? Please explain.

Do you agree that unless an accredited screening test kit is being used, all
30. samples need to be analysed and reported on by accredited laboratories? Why/
why not?

Tests which are not permitted

Section 3.3 proposes that field composite tests and unvalidated testing kits are not
acceptable methods of testing for methamphetamine under the regulations

Do you agree that these tests should not be acceptable for the purposes of the

Sl regulations? Why/why not?

Do you have any other comments on the proposed acceptable or not acceptable
32. .

types of tests for the purposes of the regulations?
33 Do you have any other feedback about the proposals relating to screening

assessments and detailed assessments?
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Section 4: Decontamination processes
4.1 Prescribing a decontamination process

When professional detailed tests have confirmed that premises are contaminated with
methamphetamine, the Act:

. prohibits landlords from providing the premises to a tenant if the premises have not
been decontaminated in accordance with a relevant prescribed decontamination
process, or

. if the premises have already been provided to the tenant, allows the landlord to
continue to provide the premises as long as they are being decontaminated in
accordance with a relevant prescribed decontamination process and any
prescribed rules.?

Accordingly, the regulations need to prescribe such a process.

From our discussions with the science experts in this field (ESR), there is no single
guaranteed method of decontaminating all parts of a residence which may be contaminated.
Successful techniques will differ, depending on:

. the type of room/s which were contaminated — decontaminating a bathroom which
has lots of hard surfaces will need different techniques from, for example,
decontaminating a bedroom or a garage

. how high the contamination level was

o what materials are present in the rooms, e.g. carpets, varnished wood, laminate,
stainless steel etc.

. heating/ ventilation/ plumbing differences in different rooms/areas.

Also, often a process may have to be repeated multiple times to reduce the contamination to
the desired level. Because of these variables, providing certainty on a detailed process
which will achieve decontamination in every situation is not possible.

Our approach for this aspect of the regulations is to propose a process which is sufficiently
clear, but also allows some flexibility. This means it can apply in the different situations in
which decontamination will be needed, and, within some parameters, can enable novel
approaches to decontamination processes if these are shown to be effective. As noted
earlier, we propose that the regulations also provide certainty about the outcome we are
seeking from decontamination, in the form of an independent professional test result below
15ug/100cm?.

Accordingly, for the requirement for a ‘relevant prescribed decontamination process’, we
propose that we incorporate the relevant parts of section 4 of NZS 8510:2017,%" with some
amendments. Specifically, we propose that the regulations could incorporate:

. 4.1: Objective of decontamination, but we would note that the relevant limit is the
one prescribed by regulation, not the standard
° 4.2: Hazards and Contaminants, which covers required safety precautions

2 Residential Tenancies Act 1986, s 45(1AA)(b) and (1AAB).
27 NZS 8510:2017, section 4, p 21.
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. 4.3: Decontamination process, which covers all key steps in a robust

decontamination process. For the purposes of the regulatory proposals, we propose
this section all be incorporated with the deletion of the rules about carpets under ‘m’
in 4.3.2, and the deletion of part 4.3.4: Decontamination of contents, because both
the latter sections are inconsistent with our proposed maximum acceptable level
settings.

We have set out the full text of our proposed decontamination process at Annex A. Please

refer to Issue 7 in Part C for more information about options we considered when developing

this proposal.

4.2 Will the regulations apply to tenant or landlord goods on the
premises?

The treatment of general tenant or landlord goods is outside the scope of the regulations.
However, property which is provided by the landlord as an integral part of the premises such
as curtains, carpet, light fittings, ventilation systems, heat pumps and any other installed
heaters is within scope. Abandoned goods from contaminated premises (i.e. goods which
are left behind at the conclusion of a tenancy) are covered in section 5, below.

In terms of property which is provided as part of the premises, we propose that the
regulations require that carpets and curtains found in contaminated parts of the premises are
high efficiency particulate air (HEPA) filter-vacuumed and steam cleaned. Light fittings and
installed heaters should be cleaned as thoroughly as possible, taking into account the
approach contained within the standard where relevant. Ventilation systems and heat pumps
should be cleaned in accordance with the standard’s requirements in 4.3.5.

While other general tenant or landlord goods found within contaminated parts of the
premises at the time decontamination is required are outside the scope of the proposals, the
decontaminator may wish to deal with these as if they are contaminated. We intend to
commission guidance from ESR to give clarity about how to do this. The owner of these
goods will be able to choose whether and how they are cleaned, and pay the costs of this.
Such costs may be able to be recouped through the Tenancy Tribunal from a party who is
liable for the contamination, but this will depend on the facts of the case.

These proposals have been developed with the context that there is little scientific evidence
about:

. whether cross contamination of methamphetamine residue occurs between
contaminated premises and the goods that are placed inside them, or vice versa,
and if so to what extent

. how to test goods without damaging or destroying them

o how to effectively clean different types of goods.

We are interested to hear thoughts about whether these proposals are a proportionate way
for the regulations to address the issue of potential methamphetamine contamination on
goods found in contaminated premises, given the limitations on the scope of the regulations
in this area.
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4.3 Future review of standard

Over time, assuming that the proposed maximum acceptable level of methamphetamine
becomes legally enforceable, we expect that the standard NZS 8510:2017 will be revised,
and it is likely that the decontamination process in the standard will be part of that revision.
If that occurs, at that point the regulations may be amended to refer entirely to the new
standard provisions for an appropriate decontamination process.

4.4 Who can do decontamination work

Unlike with methamphetamine screening and testing, there is no independent regulator,
industry body, or required qualification which enables someone to perform decontamination
work. While section 7.4 of NZS 8510:2017 lists ways to demonstrate competence to perform
methamphetamine decontamination, these are not independently assessed or verified. While
a regulator or industry body could be established for this purpose, this would be expensive,
and the cost would not be justified in light of other ways to ensure that decontamination work
met required standards.

Accordingly, we propose that the regulations enable the landlord to appoint any person to
carry out decontamination work, including themselves. Please see Issue 8 in Part C for other
options we considered in developing this proposal. Ordinary health and safety obligations
would apply to the person carrying out the decontamination work, and health and safety
precautions are also specifically required under section 4.2 of the standard, which is
proposed to be part of the prescribed decontamination process (see section 4.1 above).

We expect that landlords would select decontamination workers with some care.
Professional post-decontamination testing showing levels below 15ug/100 cm? will be
required before decontamination can be completed, and so a poor quality job would lead to
extra costs and time arising from work needing to be repeated.

4.5 Whether tenants need to move out during decontamination

Depending on the level of remediation required, it may either be practically required, or more
convenient for decontamination contractors, if the tenants move out of the premises during
the decontamination. However, the Act does not currently enable this: in fact, the relevant
provisions of the Act anticipate that tenants will be able to remain in the premises during the
work.?8

We welcome feedback about any practical impacts of decontaminating premises while the
tenants are still living there. Given that the current proposal is that contaminated properties
need to be remediated to 15ug/100cm? or lower rather than to 1.5ug/100cm?, we anticipate
that decontamination process will be able to be less invasive than it previously has been. We
also understand that, where needed, this issue is currently worked through informally (i.e.
there are situations where tenants and landlords come to an agreement about the tenants
moving out temporarily) so it's possible that this informal approach could continue to work
adequately.

28 Residential Tenancies Act 1986, s 45(1AAB)(b).
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Questions on Section 4: Decontamination

These questions can be used to guide your feedback. You can also give us feedback on any
other topics within this paper.

Decontamination process

Section 4.1 and Annex A set out the proposed decontamination process which must be
followed under the Regulations.

Do you agree with the proposed decontamination process? Why/why not? Do you
34.  think there were any other options which should have been considered when
developing the proposed decontamination process? (See issue 7 in Part C).

Would you suggest any changes or additions to the proposed decontamination

= process?

Do you think the proposed decontamination process allows for new
decontamination methods as long as they’re effective?

How the regulations will apply to property which is part of the premises

Section 4.2 sets out that the regulations will apply to property which is provided by the
landlord as part of the premises such as curtains, carpet, light fittings, ventilation systems,
heat pumps and any other installed heaters, and sets out decontamination processes for
these items. Section 4.2 also sets out that general tenant goods (except for abandoned
goods) and other landlord goods will not be covered by the regulations because they are
out of scope.

Do you agree with the proposals relating to property which is part of the

Sle premises? Why/ why not?

Who can do decontamination work

Section 4.4 sets out that the landlord can appoint any person to carry out decontamination
work, or can do it themselves.

38. Do you agree that any person can carry out decontamination work? Why/why not?

Do you think the right options were considered when reaching this proposal? (See
39. Issue 8 in Part C). If not, what other options do you think should have been
considered?

Tenants remaining in premises during decontamination work

Section 4.5 sets out that the Act does not enable a landlord to require a tenant to move out
during decontamination work.

Do you think it is workable for a tenant to remain living in the premises during
decontamination work? Why/why not? Do you think that the proposed maximum

40. acceptable level and remediation level of 15ug/100cm? (compared with
1.5ug/100cm? which was often required in the past) will make a difference as to
whether tenants can remain?

How have you managed this situation in the past when decontamination work was
required? Did the tenants remain in the premises while decontamination work
was carried out, or was a formal or informal agreement reached for them to move
out?

41.
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Section 5: Abandoned goods on contaminated
premises

5.1 What does this cover?

The Act states that if a tenant leaves goods behind at a contaminated property, the landlord
must follow the processes set out in regulations for abandoned goods on contaminated
premises, instead of following the existing legislative process for abandoned goods.?° The
regulation making power is provided for in section 138C(3)(g) of the Residential Tenancies
Act 1986.

Regulations on how to manage abandoned goods on contaminated premises will reduce the
potential health risks associated with methamphetamine contamination on such goods.

The proposals set out below aim to strike a pragmatic balance between ensuring that
potentially valuable tenant goods are not disposed of too quickly, but also being fair to
landlords in terms of the extra efforts which would be required when dealing with
contaminated goods. We welcome feedback on these proposals to ensure we take account
of their likely practical impact. Please refer to Part C for more detail about the other options
we have considered and evaluated in reaching these proposals.

5.2 Proposals for abandoned goods from contaminated premises

As is the case for abandoned goods left in any other premises, the Act requires that the
landlord may first dispose of any perishable abandoned goods in a contaminated property,
and then must make all reasonable efforts to contact the tenant to arrange a period within
which to collect the goods. Only if the tenant is uncontactable or fails to collect the goods
within the agreed time would the following proposals apply.

. The landlord must deal with the abandoned goods as if they are contaminated.
(Note that we intend to commission ESR guidance to provide guidelines about ways
to safely deal with and store contaminated goods as is required by these
proposals).

o The landlord may choose whether to:

o secure the goods in safe storage and apply to the Tenancy Tribunal for an
order setting out what to do with the goods, or

o follow the provisions set out below.

. The landlord must ensure that personal documents belonging to the tenant are
stored securely. This could either be in secure storage which the landlord provides,
or taken to the nearest Police station.

. For goods which are not personal documents, the landlord should make all
reasonable efforts to assess the market value of those goods, together with the

2 See Residential Tenancies Act 1986 s 62(3A). The existing process for abandoned goods
is set out in sections 62-62F of the Residential Tenancies Act 1986.

30 [IN-CONFIDENCE]



likely cost of testing, decontamination (where this is possible), storage, transport,
and sale.

. If the assessment indicates that any of the goods have a value below the total cost
of testing, decontamination (where this is possible), storage, transport, and sale,
the landlord may securely dispose of the goods on the basis that they may be
contaminated.

° If the assessment indicates that any of the goods have a value above the total cost
of testing, decontamination (where this is possible), storage, transport, and sale, the
landlord must secure those goods in safe storage for not less than 35 days from the
date on which the landlord first took possession of those goods.

. If, after the period of 35 days, the goods or any personal documents belonging to
the tenant remain unclaimed, the landlord must—

o continue to secure those goods and personal documents in safe storage to
await any claims by the tenant; or

o take any personal documents belonging to the tena<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>