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This joint briefing accompanies a draft Cabinet paper which sets out the planning and consenting
policy for Urban Development Authority (UDA) developments (Annex 1). It is the third in a series of
four Cabinet papers on detailed policy proposals for the UDA legislation.

This briefing also provides advice on a number of aspects left undecided following your meeting on
8 May 2018 on the Ministry of Business, Innovation and Employment (MBIE) briefing note (7307
17-18 Housing Commission Legislation — Planning and Consenting Issues). This advice is
reflected in the recommendations of the draft Cabinet paper.

Recommended action

We recommend that you:

a. indicate any changes you want to make to the draft Cabinet paper. We will need these by 26
June so it can be circulated for ministerial and cross-party consultation on 29 June

b. note that Cabinet authorised the Minister of Housing and Urban Development and the Minister
for the Environment [CAB-18-MIN-0243 paragraph 18 refers] to determine the manner and
extent of any appeal rights on points of law, and to issue drafting instructions to the
Parliamentary Counsel Office accordingly

c. agree that, notwithstanding the authorisation provided by Cabinet mentioned above, because
appeals are integral to the whole process of decision making for urban development projects,
the proposed approach to planning, consenting and appeals is included in the draft Cabinet
paper. For appeals this is as follows:

i. points of law appeals to the High Court on the development plan be allowed, but any
further appeal on points of law be limited to the Court of Appeal

agree/disagree

ii. merit appeals to the Environment Court be allowed for decisions on resource consents,
notices of requirement, designations and heritage orders, with any points of law appeals
being limited to the High Court

agree/disagree

d. note that Minister Twyford’s office has directed officials to consult with Local Government New
Zealand (LGNZ) in the development of the UDA policy proposals, although the specifics of
consulitation are yet to be finalised

e. note that we may make further changes to the draft Cabinet paper to incorporate final
departmental comments and any LGNZ comments to address minor technical issues and
inconsistences, and for readability
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g.

Di Anorpon

Manager, Urban Development Policy

Housing and Urban Branch, MBIE

Lesley Baddon
Director, Urban and Infrastructure
Resource Management System, MfE

indicate if you would like to discuss the draft Cabinet paper with officials

Hon Phil Twyford

Minister of Housing and Urban
Development

SRR g P v

Hon David Parker
Minister for the Environment

note that we will provide you with a final Cabinet paper on Thursday 26 July for lodging with
the Cabinet Office

yes/no






10.

We recommend retaining points of law appeals to the High Court on the land-use planning
components of the development plan but limiting any further appeals to the Court of Appeal.
The advantage of this approach is that, as time limits can be set within which points of law
appeal rights must be exercised (the RMA provides for 15 working days), it is generally more
expeditious than a judicial review process. Limiting further appeals to the Court of Appeal
provides greater certainty to the UDA, and reduces the risk that the development plan is held
up for an extended period while appellants challenge decisions up through the court
hierarchy.

We recommend that judicial review of the development plan should only be available once
points of law appeal rights have been exhausted. This advice is consistent with existing RMA
processes and is reflected in recommendation 78.3 of the draft Cabinet paper.

Appeals against consent decisions, designations, notices of requirement and heritage orders

11«

12.

13.

We recommend retaining merit appeals to the Environment Court for consenting decisions,
designations, notices of requirement and heritage orders. This is consistent with natural
justice principles which advocate against infringing on appeal rights for decisions which may
impact on an individual person’s rights. Under this approach, applicants, the UDA and
submitters (in the event that a consent is notified) will be able to appeal these decisions on
their merits. Any further appeal on these decisions will be confined to points of law and
limited to the High Court.

We consider that this approach mitigates the risk of undue cost and delay. There is currently
a very low rate of appeal against RMA consent decisions (between 2014 and 2016
approximately 0.3% of consent decisions were appealed). We recommend the risk of appeal
be further mitigated by:

a.  ensuring that development plans provide for an appropriate level of development
without the need for resource consent, and enable consents to be non-notified

b.  requiring an applicant to exercise any right of objection process provided in the RMA
before a merit appeal is available. A right of objection provides for matters to be
resolved outside of the courts with less associated cost and delay.

We consider the above approach provides for sufficient due process, while providing a level
of certainty to the community, iwi, the UDA, and developers. We have discussed these
proposals with Ministry of Justice officials who are generally comfortable with our
recommended approach. This advice is reflected in recommendation 78 of the draft Cabinet
paper.

The use of ‘particular regard’ in considering local government views

14.

15.

At your meeting on 8 May 2018, you requested further advice on the implications of requiring
the UDA to have ‘particular regard’ to the relevant councils’ (territorial authorities and
regional councils) views on environmental matters when conducting the initial assessment of
a proposed development project and when preparing a draft development plan.

The phrase ‘particular regard’ has a specific meaning and established jurisprudence in the
RMA. For the proposed UDA legislation it would impose an obligation for the UDA to
carefully consider councils’ views in the course of making a decision and to weigh them up
with all other relevant factors, but does not require that actual provision be made for them.
This would give the views of relevant councils comparable weighting to some matters in the
principles of the UDA legislation. We consider that this is an appropriate weighting for the
views of the relevant councils who will be significantly impacted by these proposals. This
advice is reflected in recommendation 100 of the draft Cabinet paper.
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jurisprudence, reducing the likelihood of legal challenge. This advice is reflected in
recommendation 9.6 of the draft Cabinet paper.

We recommend that some changes to the RMA consenting process would provide greater
certainty, efficiency and consistency within the urban development project area. These
changes:

a. require all consenting decisions to be consistent with the purpose and principles of the
UDA legislation and achieve the strategic objectives of the development project. This
will ensure that the intent of the UDA legislation is reflected in consenting decisions.
This advice is reflected in recommendations 9.4 and 9.5 of the draft Cabinet paper

b.  provide a streamlined consenting process for controlled and restricted discretionary
consent applications. Consent processes would be truncated under this framework to
ensure that consenting decisions do not unduly hold up implementation of the
development. For more complex discretionary and non-complying consent applications
the existing RMA consent processes would apply. This advice is reflected in
recommendations 59 — 75 of the draft Cabinet paper. Further detail on the consenting
process is provided in paragraphs 63 - 65 of the draft Cabinet paper.

How is the granting of consents monitored?

23.

The RMA requires local authorities to report on all consenting and notification decisions. We
recommend extending this to apply to the UDA. Also, the Minister for the Environment can
require local authorities to supply the Ministry for the Environment (MfE) with information on
their functions, powers and duties. We recommend enabling the Minister for the Environment
to require the same provision of information from the UDA. This will allow MfE to monitor
both how the consenting process is functioning under the UDA legislation and whether the
UDA’s objectives are being met, and make these evaluations publicly available through the
National Monitoring System. This advice is reflected in recommendation 50 of the draft
Cabinet paper.

Brief summary of proposed powers in the draft Cabinet paper

24,

The proposals in the draft Cabinet paper reflect Ministers’ decisions on briefings, and
direction from Ministers’ meetings on planning and consenting. They also reflect the further
advice outlined above on undecided issues. Following Ministers’ decisions, we have made
various technical modifications based on further analysis, comments from other agencies
and to ensure consistency.

The UDA has powers to override RMA planning documents

25.

26.

Development plan provisions can override, add to, or suspend existing planning provisions
(district plans, regional plans, and regional policy statements) in order to realise the strategic
objectives of the development project. However, for development plans to achieve the
project’s strategic objectives, they will need to integrate with existing planning provisions
established under the RMA. The draft Cabinet paper proposes to achieve integration through
ensuring that development plans are easy to use, interact well with the existing system, and
protect environmental bottom lines.

Therefore :
a. development plans must be consistent with national direction set under the RMA

b.  protections will remain for significant built and natural heritage






All consenting decisions must be made in accordance with the new legislation

30. All decisions on resource consents within the project area must be in accordance with the
purpose and principles of the new legislation and the project’s strategic objectives, and be
consistent with national direction.

The UDA will have new streamlined resource consent, subdivision and land
amalgamation processes

31. Development plans for the development project areas will be more enabling of the desired
activities with a focus on controlled and restricted discretionary activities.

32. Resource consenting under the development plan will follow a truncated process for
controlled and restricted discretionary resource consents. More complex discretionary and
non-complying consenting decisions will make use of the processes set out in the RMA.
More detailed advice on consenting is provided in paragraphs 16-23 above.

Appeals will be limited

33. More detailed advice on appeals is provided in paragraphs 6-13 above. The key proposals
are:

a. appeals on the development plan will be limited to points of law appeals to the High
Court, with further appeals limited to the Court of Appeal

b.  merit appeals to the Environment Court will be retained for applicants, the UDA and
any submitters (where a consent is notified) on resource consents, designations,
notices of requirement and heritage orders. Further appeals on points of law will be
limited to the High Court.

Transitional powers between project establishment and development plan approval

34. We propose that the UDA have powers of veto over any activity within the project area that
could prevent or hinder the strategic objectives being met for the period between the
establishment of the development project by Order in Council and the development plan
becoming operative. This will ensure that the overall development is not compromised by a
newly established activity.

The UDA can use existing RMA processes

35. In addition to the suite of powers provided for by the development plan, the UDA will have
the ability to use all the existing provisions of the RMA as if it were a natural person.

Next steps

36. Following receipt of any comments from you by 26 June, officials will amend the Cabinet
paper so that it can be circulated for ministerial and cross-party consultation on 29 June.

37. Provide feedback from other Ministers to officials by 23 July so that content can be refined
for the final Cabinet paper which will then be lodged on 26 July in time for DEV (1 August).

38. Further Cabinet papers will be provided on:

a.  Maoriinterests and the Crown / Maori relationship (joint paper by Ministers Davis and

Twyford)

b.  Organisational issues (joint paper by Ministers Twyford and Parker) including matters
on entity form and structure, financing, and local government and Maori representation.














