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Briefing

Reform of the Residential Tenancies Act 1986 — Modernising the definition of
landlord’s or owner’s family member

For: Hon Kris Faafoi, Associate Minister of Housing (Public Housing)
Hon Nanaia Mahuta, Minister for Maori Development and Associate Minister of
Housing (Maori Housing)

Date: 12 December 2019 Security level: In Confidence
Priority: Medium Report number: BRF19/20100460
Purpose - -

1. This briefing seeks your agreement to amendments to the definition in the Residential
Tenancies Act 1986 (RTA) of “member of the landlord’s or owner’s family” to greater reflect
the diverse concepts of family in New Zealand.

Executive Summary

2.  Cabinet agreed to amend the RTAto improve security of tenure and to strengthen
enforcement [SWC-19-MIN-0142]. The Cabinet paper notes that we will provide the
Associate Minister of Housing (Public Housing) with advice on whether the definition of family

member needs any modernisation.

3.  The current definition in the RTA has a specific list, and a general ‘catch-all' element of the
definition. The catch-all appears wide, however, it is limited to a person who is related “by
blood or marriage” to the landlord, owner or their partner.

4, The current definition:

a. does not reflect concepts of family in a number of cultures, including Maori and
Pasifika cultures

b. is inconsistentin referring to spouses, civil union partners and de facto partners in
one part, but solely to “marriage” in another part

c. may not include children who are not related to the landlord/owner or their partner
who have been cared for in a family, but have since become adults

d. is complicated and confusing.

5. We have identified four options — use the current definition, remove the definition, amend the
current definition or replace the current definition. We consider the best approach is to
replace the current definition, while retaining one element of the current definition.

6. We propose replacing the current definition with the definition from the Family Violence Act
2018 (Family Violence Act):

family member, in relation to a person, means—
(a) any other person who is or has been related to the person—
(i) by blood; or
(i) by or through marriage, a civil union, or a de facto relationship; or
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(ii) by adoption:
(b) any other person who is a member of the person’s whanau or other culturally
recognised family group.

We also suggest including the following element from the current definition: “Any other child
who is being cared for on a continuous basis by the landlord/owner or the landlord/owner's
partner”. This will ensure that different types of caregiving arrangements are included in the
definition.

Recommended actions

8.

It is recommended that you:

a)

b)

Note that Cabinet has agreed to reform the Residential Tenancies Act
1986 and a Bill to implement the reform is currently being drafted.

Note that Cabinet authorised you to make minor policy decisions on
issues arising during the drafting process [SWC-19-MIN-0142].

@

Note the definition of member of landlord’s or owner’s family does not
reflect the diverse concepts of family in New Zealand, in particular, Maori
and Pasifika concepts of family. Not

Agree to replace the current definition of member of landlord’s or owner’s

family with the definition of “family member” in the Family Violence Act

2018, with one additional element of “any other child who is being cared

for on a continuous basis by the landlord/owner or the landlord/owner's

partner”. Agree// Disagree

Note that, subject to your agreement, Parliamentary Counsel Office will
incorporate these amendments in the draft Bill.

g

) ieest betd=/ -

-
Claire Leadbetter Hon i?'zF/aafg/ v

Manager, Tenures and Housing Quality Associate Minhister of Housing (Public
Iy /l/ /9 Housing)

............ 4, 11,19
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Criteri‘a

| Proposed amendments compared to status quo

Effectiveness
(improve security of
tenure and maintain
protection of
landiord interest)

Improved — protects landlords’/owners’ interests by ensuring that the people
considered to be family members by the landlord/owner or their cultural group are
included. Ensures equal treatment, regardless of marital status.

Ensuring that landlords have the ability to terminate tenancies forlegitimate
reasons balances their property rights with tenant’s security of tenure.

Efficiency

Somewhat improved —landlords/owners will be clearer about whether a particular
person fits in the definition of family/whanau. This will reduce administrative

burden on landlords/owners.

Unchanged - fortenants, clarity depends on if they know a landlord/owner’s
particular family situation.

Certainty

Somewhat improved —landlords/owners will be clearer about whether a particular
person fits in the definition of family/whanau.

Clarity may not improve for tenants, if they do not know a landlord/owner’s
particular family situation.

Proportionality

Unchanged — the amendments are intended so that the definition reflects the
different forms of families in New Zealand. While the amendments woluld broaden
the definition, the definition still relates to family members (rather than, for
example, friends). This is proportional, especially as the definition is part of one of
the termination grounds, used to balance against the removal of no cause
terminations.

Flexibility

Unchanged — the amendments should be flexible in either a “hot” or “cool” market.
There may be concem that a landlord or owner could use the amendments to
“stretch” the definition in hot markets. However, other elements of the proposals
mean this is unlikely: the requirement that the person will live in the property fora
minimum of 80 days, and the introduction of an unlawful act for an intentional

misuse of termination grounds.

Faimess

Somewhat improved — current definition is unfair to landlords/owners who have
obligations to family members, but consider they may not fall within the current
definition. The proposals seek to improve this.

However, the proposed definition may allow for landlords/owners to use it in
situations where the person proposed to be a family member is not.

Consultation

42. This briefing has been prepared in consultation with Te Puni Kakiri, the Ministry for Pacific
Peoples, Oranga Tamariki, the Ministry of Business, Innovation and Employment (Housing
and Tenancy Services) and the Ministry of Justice (Civil Law and Human Rights team).

Next steps

43.

If you agree to the proposed amendments to the definition of landlord’s or owner’s family, we
will issue drafting instructions to PCO to implement the amendments in the Bill currently

being drafted.
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