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b. obligation in section 13A(4) to provide correct insurance information if anything
changes so that the insurance information previously provided is no longer correct.

c. Section 47(1) — If a landlord puts the premises on the market, the landlord must give
notice to the existing tenant. We note that section 47(2) in relation to a prospective
tenant will remain an infringement offence.

d. Section 66J(4) — If a landlord of a boarding house puts the premises on the market,
the landlord must give notice to the existing tenant. We note that the part of section
66J(4) that relates to a prospective tenant will remain an infringement offence.

8.  We are still considering whether one of the obligations proposed in the RTA should be an
infringement offence. If required, we will provide you with further advice about the obligation
that a landlord must not invite or encourage bids for rent (new section 17C).

9. We propose changes to section 13, to separate out the obligations to have a tenancy
agreement in writing, for the agreement to be signed, and for the signed agreement to be
provided by the landlord to the tenant. This will apply even if the landlord has signed the
tenancy agreement, but the tenant has not. This will provide clarity of the obligations that will
be subject to the new infringement regime and to exemplary damages.

10. We propose that the Bill includes a regulation-making power to create infringement offences.
This is a fairly standard feature of infringement regimes and helps to ‘future-proof’ the RTA.
We will provide you with further advice in the new year about the proposed maximum
penalties to apply to infringements created by regulation.

11. Cabinet agreed to increase the maximum level of exemplary damages and agreed to
introduce fees and maximum fines for infringement offences [SWC-19-MIN-0142]. In most
cases, the new maximum level of exemplary damages aligns with the maximum level of the
infringement fine for a landlord with five or fewer tenancies for the same breach. There are
six breaches where these penalties do not align. However, we do not recommend any action,
and simply ask you to note the inconsistency.

12.  We propose rationalising the provisions in the RTA that set out how the Regulator can take
proceedings in the Tenancy Tribunal or court. We propose consolidating the Regulator's
powers in sections 124A and 124B. There are some parts of section 124 that will be included
in s124A to ensure the Regulator’s current powers are retained.

13.  We note we have provided you with separate policy advice on the s 9(2)(f)(iv)
on broadband installations in rental properties and on the definition of
landlord’s or owner's family member. We will also provide you with further advice on
documents that landlords must retain, and on any other matters arising from drafting, in the
new year.

Recommended actions

14. It is recommended that you:

a) Note that Cabinet has agreed to reform the Residential Tenancies Act

1986 and a Bill to implement the reform is currently being drafted. oted
=

b) Note that Cabinet authorised you to make minor policy decisions on
issues arising during the drafting process [SWC-19-MIN-0142].

c) Agree that the proposals setting out what will happen at the end of the
term for fixed-term tenancies do not apply to fixed-term tenancies of less
than 90 days. Adree /'Disagree

d) Agree to increase the maximum penalty for the offence of contempt of
proceedings at the Tenancy Tribunal from $2,000 to $3,600. Agree /Disagree-
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e) Note that Cabinet has agreed that breaches of section 48(1AB) may be
subject to civil pecuniary penalties [SWC-19-MIN-0142]. Noted-

f)  Note that section 661(5) of the Residential Tenancies Act 1986 is the
equivalent of section 48(1AB) for boarding house tenancies. @

g) Agree that section 661(5) of the Residential Tenancies Act 1986 be one of
the obligations which, if breached, may be subject to civil pecuniary
penalties. @é‘? /Disagree-

h) Agree that the following obligations in the Residential Tenancies Act 198
are not to be subject to infringement offences:

i.  obligation in section 13A(3) to provide insurance information to a
tenant on request, if the tenancy agreement was entered into before
the requirement to provide insurance information was in force.

ii. obligation in section 13A(4) to provide correct insurance information if
anything changes so that the insurance information previously
provided is no longer correct.

ii.  obligation in section 47(1) that if a landlord puts the premises on the
market, the landlord must give notice to the existing tenant. We note
that section 47(2) in relation to a prospective tenant will remain an
infringement offence.

iv.  obligation in section 66J(4) that if a landlord of a boarding house puts

the premises on the market, the landlord must give notice to the
existing tenant. @ Disagree—

i)  Note that we are still considering whether the breach of the obligation on
landlords not to invite or encourage bids for rent should be an
infringement offence.

i) Note that the breach of the obligations in section 47(2) and in section
66J(4) in respect of prospective tenants will remain infringement offences. Joted

ol

k) Note that the breach of the obligations referred to in Recommendation (g)
will be unlawful acts and subject to exemplary damages. Noteﬂj

i

[) Agree to separate out the obligations in section 13 of the Residential
Tenancies Act 1986 to have a tenancy agreement in writing, for the
agreement to be signed, and for the signed agreement to be provided by
the landlord to the tenant. The landlord is required to provide the signed
agreement to the tenant even if the landlord has signed the tenancy
agreement, but the tenant has not. Agree /B

m) Agree that the Bill should include a power for infringement offences to be
created by regulation. Agree fDisagree ..

n) Note that we will provide you with further advice in the new year about the 7
maximum penalties to apply to infringement offences created by /
regulation. Nofe

0) Note there are six breaches where the new maximum level of exemplary
damages does not align with the maximum level of the infringement fine

for a landlord with five or fewer tenancies for the same breach. Noted~

;.
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Note that we do not propose making changes to align the penalties
referred to in Recommendation (m). @

Note we are using the drafting process to rationalise the provisions of the

Residential Tenancies Act 1986 that allow the Regulator to step into the

shoes of one of the parties (landlord or tenant) to take proceedings in the

Tenancy Tribunal or a court. @

Note that this rationalisation of the provisions that allow a Regulator to

step in the shoes of one of the parties will not remove any powers that the
Regulator has currently. @

Agree to amend the language used for matters that were previously
called ‘minor fittings’ to ‘minor changes’, given our further analysis in
partnership with Parliamentary Counsel Office has concluded this is
preferred as fittings has a specific legal definition and would be

problematic to use in this context. Agree /Disagree
Note that, subject to your agreement, Parliamentary Counsel Office will
incorporate these amendments in the draft Bill. @

Note we have provided you with separate policy advice on the S 9(2)(H)(iv)
on broadband installations in rental 2

properties and on the definition of landlord’s or owner’s family member. (Natey

& [Q & Q,ﬁ:égér@éf@

Claire Leadbetter HépKﬂ%aa/oi Z]/
ousing (Public

Manager, Tenures and Housing Quality Associate Minister of
/13,12, /1 Housing)
€ 1z (4
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Rationalising the provisions that authorise the Regulator to take action on behalf of a party

43.

44,

45.

46.

47.

Cabinet agreed that the Regulator can apply for exemplary damages and civil pecuniary
penalties to the Tenancy Tribunal no later than 12 months after the date on which the
Regulator becomes aware of the matter [SWC-19-MIN-0142]. This decision was to correct an
inconsistency in the limitation periods depending on whether the Regulator was acting on
behalf of the landiord or tenant, or in its own right.

During the drafting process, we identified inconsistencies between the various provisions that
allow the Regulator to take over proceedings for one of the parties. Section 124 allows the
Regulator to take or defend proceedings on behalf of either a landlord or tenant. Under
section 124, the party must consent, or their consent must not have been refused, and
cannot be reasonably obtained.

Section 124A was inserted in 2016 and allows the Regulator to take proceedings only as if
the Regulator were the tenant. The Regulator can act under this section even if the tenant
has not consented or has refused consent. The purpose of section 124A was to allow the
Regulator to intervene in a wider range of cases. Both section 124 and 124A require a public
interest test to be met before the Regulator can take a case.

We propose rationalising sections 124 and 124A so that sections 124A and 124B allow the
Regulator to act as either the tenant or landlord. There are some parts of section 124 that will
be included in s124A for completeness.

The above amendments should make the RTA less complex and more accessible to the
public. The amendments will set out a clearer set of principles for the circumstances in which
the Regulator can step into the shoes of either party. This process will not remove any of the
Regulator’s current powers.

Minor fittings — Minor changes

48.

49.

Previously, your office had sought advice on the language used to describe what is now
called the ‘minor fittings’ area. In our previous discussions we had noted that our advice on
the exact language used in this area would be subject to PCO drafting.

Further analysis in partnership with PCO has concluded that because the term ‘fittings’ has a
specific legal definition, using the term ‘minor changes' in this area is preferred. This is
therefore the wording now reflected in the Bill.

There are other policy issues to include in the Bill
We have provided separate advice on several policy issues

50.

51.

We provided you with separate policy advice in the following briefings:
s 9(2)(f)(iv)

a.

b. BRF19/20110497. Reform of the Residential Tenancies Act 1986 — broadband
installations in rental properties, on 9 December

c. BRF19/20100460: Reform of the Residential Tenancies Act 1986 — Definition of
landlord’s or owner’s family member, on 12 December.

Should you agree with our proposals in those briefings, we can incorporate the changes in
relation to the broadband installations and definition of landiord’s or owner’s family member
in the Bill. We expect this will occur in time for introduction. As noted s 9(2)(A)(iv)

we can seek Cabinet
agreement in the new year so that these policy decisions can be discussed at Select
Committee.

We have an issue on which we will give further advice

52.

Cabinet agreed that landlords should be required to retain an expanded range of documents
and be required to provide those documents on request to the Regulator [SWC-19-MIN-
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