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Briefing

Reform of the Residential Tenancies Act 1986 — Ultra-Fast broadband installations
in rental properties

For: Hon Kris Faafoi, Associate Minister of Housing (Public Housing)

Date: 10 December 2019 Security level:  In Confidence
Priority: High Report number: BRF19/20110497
Purpose

1. To update you on issues that have been identified concerning proposed new rights for
tenants to install fibre broadband in rental properties. To solve these, the briefing
identifies an option to help meet the policy intent that Cabinet agreed to, and seeks your
direction as to how you would like to proceed.

Executive summary

2. Inthe context of your wider Residential Tenancies Act 1986 (RTA) reform package,
Cabinet has approved that tenants will receive a right to install fibre broadband in
situations where doing so will have low risks to the property and will pose no cost to the
landlord.

3. Inthe process of further developing the policy to issue drafting instructions to the
Parliamentary Counsel Office, we have identified the need to clarify:

a. what the mechanism will be to make a landlord’s consent to broadband legally
enduring,

b. that the full installation process is covered by the changes, and

c. the liability of network operators for damage.

4. We have presented you with options to proceed to either:

a. seek approval from Cabinet to a revised approach to require landlords to
install Ultra-fast broadband (UFB) in all rental properties, subject to some
specified triggers and exemptions, or

b. discontinue with an intervention to facilitate better broadband connections in
rental properties specifically, at no risk to the introduction of the RTA Reform
Bill.

~Recommendations

It is recommended that you:

1. Note that Cabinet has approved in the context of your reform of the
Residential Tenancies Act 1986 that tenants will have a right to install
fibre broadband in situations where doing so will have low risks to the
property and will pose no costs to the landlord.

2. Note that the processes of further developing the policy in order to
prepare drafting instructions for the Parliamentary Counsel Office, we
need to clarify the approved policy before this part of the Residential
Tenancies (Reform) Bill can be drafted, and we have developed
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options jointly with the Ministry of Business, Innovation and
Employment (MBIE) Communications Policy team to proceed.

Agree to either:

3.1. Continue with a revised approach that would require landlords to
install Ultra-Fast broadband (UFB) subject to some specific
triggers and exemptions [Preferred], or

3.2. Discontinue the specific intervention to improve the rights tenants
have to install fibre broadband and instead rely on this being
reached through mutual agreement,

3.3 Discuss proposals further with the officials from the Ministry of
Housing and Urban Development and the Ministry of Business,
Innovation and Employment.

Agree that both approaches at options (i) or (ii) above could be noted
to the Legislation Committee at the approval for introduction stage,
given that (i) seeks to achieve the same policy intent that Cabinet has
already approved and (ii) seeks to remove the proposal.

If you wish to proceed with the preferred option (3.1) above, agree
that it would have the following key elements:

5.1. Imposing an obligation on landlords to approve requests to install
UFB, subject to some specific triggers and exemptions,

5.2. _The obligation would be triagered when—

5.2.1. atenant requests UFB installation,
5.2.2. a network operator requests access to the property,

5.2.3. there must be a no-cost option for installation available to
the landlord, and

5.2.4. UFB must also be available to the property (for example,
the property is not outside of network coverage).

5.3. A landlord would be exempt from the obligation to install if the

following kinds of circumstances apply -

5.3.1. the property’s weather tightness or structural integrity
would be compromised by the installation, in a way that is
not able to be sufficiently mitigated,

5.3.2. the property’s aesthetic character or heritage elements
would be severely affected by the installation,

5.3.3. the property is part of a shared access arrangement or
installation would otherwise require consent from a third
party which has not been received despite reasonable
efforts from the landlord,

5.3.4. the landlord plans to develop the property and installation
will impede these plans, or

5.3.5. installation will mean that the landiord will be placed in a
position where they are in breach of legal obligations they
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have. For example, under the Building Act 2004, body
corporate rules, bylaws, easements or covenants.

5.4. The exact wording of the prescribed exemptions will be subject to
development of the Bill with PCO. e/ Disagree

5.5. A landlord would be required to respond to a request from a
tenant or network operator within 21 days. Failure to do so
without reasonable excuse would be an unlawful act with

corresponding exemplary damages of $1,500. A4rée)/ Disagree

® 9

5.6. There would be an unlawful act, with $1,500 exemplary damages,
that would apply when a landlord was subject to the obligation to
install UFB broadband but failed to meet this obligation within

reasonable timeframes. 2
9 gréeY Disagree

&

5.7. The Tribunal would have a role in adjudication of disputes about
whether the obligation is triggered and whether an exemption
applies. The Tribunal would also have discretion to rule that a
landlord is exempt from the obligation to install UFB in any given
situation due to any factors they consider to be relevant. ( )Disagree

5.8. Liability for damage would be established through the landlord-
network operator contract. Network operators are incentivised to
use the lowest impact method available to them, as these are

generally the least cost. Agree /)Disagree

5.9. An installation will not go ahead if the landlord does not sign the
consent form. There will be no “deemed consent” approach,

which our further analysis has concluded is not advisable. Gred/ Disagree

Q

6. Note that there is some risk to project timing if you proceed with the
preferred approach but we have planned a process to mitigate this as
far as possible by noting the approach to the Legislation Committee
and having an option to add a note to the draft Bill for agency
consultation if drafting of this section of the Bill is not ready at the date

agency consultation is planned to proceed. @

&, Rpndllot VS ]
Claire Leadbetter Hon Kri aafoi'Z 0
Manager, Tenures and Housing Quality - Assogiate MiniSter of HOusing (Public
10112419 HOUSES
Z,19,19
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